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The Army Lawyer is published monthly by The Judge Advocate

General's School for the official use of Army lawyers in the performance

of their legal responsibilities. The opinions expressed by the authors fn -
the articles, however, do not necessarily reflect the view of The Judge < |

Advocate General or the Department of the Army. Masculine or

feminine pronouns appearing in this pamphlet refer to both genders

unless the context indicates another use. ,
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follow A Uniform System of Citarion (15th ed. 1991) and Military
Citation (TJIAGSA, July 1992). Manuscripts will be returned only upon
specific request. No compensation can be paid for articles.
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MEMORANDUM FOR STAFF AND COMMAND J'UDGE ADVOCATES

SUBJECT: TJAG Policy Memorandums

e b i T T ' omwoaeL o Gue e s oo monann o }
1. On 3 May 1994,.The-Judge.Advocate General issued-eight policy
memorandums. After review and modification, he has reissued
these memorandums as numbers 95=1 “through '§5-8, Pclicy :
memoranaums 94- 1 throv.igh 94-8 explred ‘on- 1 0ctober. ‘

2. Suggestions for additional policy guidance, as well as your
thoughts on. current memorandums, are welcome at any time. I
recommend that each of you retain a, desk copy, of these
memorandums. The subjects w:.ll be a matter of 1nterest during

Article:-é wisits. « oo P
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DAJA-SC (27-1) 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Pract1c1ng Profe551ona1 Respon51b11ity - POLIdY
MEMORANDUM 95~1 PR e

s e BT g
N RS TG A IS

1. Our practice must reflect continuous commitment to the
ol Lo hlghest -standards: of profess1ona1 responszbility. ““, ol
orrner o omod 0 (naedo Doy FooaTnives S IR
2. Ethzcal conduct-~ requires both 1ntegr1ty and a complete coen el
famlllarlty wzth publlshed profe551onal,respcn51bility standards
and an awareness of potential ethics issues before they become
A problems.:w .
1 3.7 To ensure-that professional responsibility recelves theE
‘ attention 1t deserves, YOu must*-— A : ‘ 2 ’
sl o SRR 0 i z:w I
a. Personally empha51ze the lmportance of. profe551onal
respon51b111ty within your organlzatlon.

voalos Do olelo ~ o0 oo TnouTh LA

POV FIO T RS
b, Personally ensure that all Army lawyers under’ your
- supervision receive annual training on the Army Rules of
‘Professicnal Conduct for Lawyers, the 1972 ABA Code of Judicial
"“\ej« Conduct, .and-other applicable ethical standards. At a minimum, a
~total of three hours of training will be conducted each year.

H Classes: should focus on ethical issues most applicable to the
setting in which’ the lawyers practice and be designed for less
experienced judge advocates. Supervisory lawyers are encouraged
to make maximum use of available TDY funds to allow Army lawyers
to attend civilian ethics training courses.

c. Establish procedures to make reserve component judge
advocates aware of potential conflicts of interest which may
arise during active duty. See Chapter 4, AR 27-3, The Army Legal
Assistance Program, for specifics on this point.

d. Provide a means by which experienced judge advocates
share their professional responsibility knowledge with less
experienced judge advocates in your office.

e. Inform your judge advocates of procedures in Army
Regulation 27~1 for reporting allegations of professional
misconduct.

77 Al TR

MICHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

R AN

f:SUBJECT._ Ethlcs Counselo s and the Army Standards of cOnduct
’ Program z POLICY MEMORAND {1 95-2,

T

~ T
- BRI

1. Theynew‘standafdéiofmcondhot'pfoéram for the Army is in
place.i DOD Directive 5500.7 and the DOD Joint Ethics Regulation
(JER), DOD 5500. 7-R, were sxgned and-made effective by the

Secretary of Defense on 30 Angust '1993. The.JER republlshee the

Standards. of Ethical, Conduct for Employees of. the Executive.

 Branch and other office of. Government Ethics regulatlons,

supplements ‘and 1mpiements them, makes most of them. appllcable to

“2. Pursuant to a series of app01ntments and’ delegatlons from the

“_DeSLgnated Agency Ethics Off1c1al thére should be:Ethics

‘Counselors (EC) appointed with' suff1c1ent authority to support

all Army personnel. Renderlng standards of conduct advice

,requlres maturity, experlence, judgment, and interpersonal

skills. 'Often the 'issues involve the potential for criminal
sanctions for. seemlngly innocuous conduct, or such personal and
emotional matters’ as. famlly investments, spousal employment, and
even the employee’s own future employment and career development.
The employee seeklng advice may be reluctant to divulge the
information needed for sound advice; the EC must be capable of
dealing with that problem and of anticipating unstated issues.

3. Therefore, ‘it is vital that you exercise personal oversight
of the Standards of Conduct program in your command or
organlzatlon, and that you ensure that the training, counseling,
and opinion writing are complete, accurate, and well thought out.
You are encouraged to involve junior lawyers in standards of
conduct practice and even to appoint them as Assistant ECs.
However, EC appointments must be reserved for attorneys with the
requisite quallflcatlons, and the authority delegated to them
must reflect their experience and ability. Only in this way can
we avoid potential embarrassment for the Army or its personnel.

4. One aspect of ethics practice that is particularly worthy of
your personal over51ght is the filing of Financial Disclosure
Reports. The reviews conducted by ECs and the reviews with which
they assist the filers’ supervisors, are to ensure that the
reports are clear, complete, and unambiguous on their face, and
that they reflect full compliance with statutory and regulatory
requirements. Notwithstanding reviews by at least one EC and a
supervisor, a significant number of Public Financial Disclosure




DAJA-SC SR :
SUBJECT: Ethics Counselors and the Army Standards of Conduct
Program =~ POLICY MEMORANDUM 95-2 AT

. e 1 . . P TS SR STt LR .
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Reports (SFs 278) by your general officers and members of the
Senior Executive Service .in 1993 required addltlonal lnformation
before they ‘could be seht to the' Army’s final Yeviewing' = "
.authority. Sometimes the deficiency was technical; but, in many
“other cases,- the deficiency was substant1Ve, meaning that the
reviews could not possibly have determined whethér the filer had
a conflict of interest problem because ambiguous, incomplete, or
undeclpherable entr1es were accepted w1thout questlon. -

"5—*=Standards of'Conduct as an ‘area of ‘the 1aw, has. become
complex ‘and‘is ever'evolv1ng Ii:dd:.t:.onally,,lt requ;;es
broadening of Expertise into th& area of‘finance and 1nvestments
to* proPerly understand the* nature_df 1nvestments to ensure
_correct’ and complete flllngs of‘flhanc1ai reports and to. resolve

“~conf11cts ‘of" 1nterest issues." To énsure’ that ECs ma;nta;n
currency,” itlis my ‘policy that Ethics Counselors” routineély’ access
the LAAWS Bulletln Board Service and check the Ethics Conference
Lfor updated information to; %bserve how' other Army attorneys are

dealing w1th ethics issues, ~and to contribute their own. inszght

“ﬂg‘ BHRICT Do s st S ey g o

el /\/‘;f
MI HAEL J.‘NARDOTTI JR.

_Major General,,UsA .
The Judge Advocate General
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.- 2200 ARMY PENTAGON
‘1" WASHINGTON. DC 20310-2200

REPLY TO
ATTENTION OF

DAJA=ZA . o0 | 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES *~

“SUBJECT~f'Train1ng ‘and “Mission” Support ‘Between Actlve and Reserve
Component Judge Advocates -~ POLICY MEMORANDUM 95-3

1. ‘The Chief of Staff frequently has stressed his vision of
America’s Army as'a seamléss’ organlzatlonfcomposed ‘of -the Active,
" Guard, and Reserve!soldiers. Aiclose, mutually supportive '
relatlonshlp ‘among ‘the three" “compénents is: essentlal if ‘we are to
meet the’ challenges facing:itoday’s Army ln an era of- 1ncrea51ng
complex1ty and decllning resources.vrﬁ STl

2. To meet the demands America s Army" w1ll*face 4in’ the future,
- we must: contlnue to forgeistrong training ‘ahd-mutual support -
relatlonships between’ active and reserve component judgeg e
advocates.' We must formalize- Corps-w1de trainlng programs to
incorporate the skills of reserve .component “judge advocates *into
our real-world missions. Reserve component judge advocates
should avail' themselves fully of educational and tralnlng -
’opportunltles ‘at The Judge Advocate General'’s SChool. leewise,
TIJAGSA should.draw on the.great wealth of skill -and talent in the
reserve: components .at -every opportunity. . Finally, local reserve
‘componeht units @and judge advocates: should be 1nc1uded 1n office
activities and ‘official - functlons. ST T

Lo CoE L annre. ol :
3. I challenge every judge advocate, regardless of component to
aggressively seek out your counterparts and ‘develop hew ways to
strengthen your: trzining and mission- support relatlonshlps. ‘So
we can- all benefit from your:efforts, I encourage ‘you to 1nform
the 'Executive, OTJAG, of what you are dolng in this area. -We all
must work together to ensure that- Amerlca S JAG Corps fulfllls‘
its vital role in America’s Army. :

FEB TR ) A4fckag{ J"AJauié?I? IR

*“”, {MICHAEL J. NARDOTTI, JR.
‘"Major General, USA
"The Judge Advocate General
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MEMORANDUM FOR STAFF- AND COMMAND,JUDGE ADVOCATES ir: ioirii ¢oi'.:

SUBJECT: .. Use -of the. Techn1cal Chgnngllpf qommunlcatlonST:,PQLICY
IEMORANDUM 95!‘4" ! (&% Hdl;.. ' "“’j.“' '( ) T 'j - 7-45 ") "\,':‘.‘ PR ;, j’[ ("’""\"Tf N “‘;

i

1. It is-imperative that all Qf- usugseiourftechnlcal channel of
communlcatlpns to:-ensure;thatpecessary information; good.:and:
bad, flows up:and: downhour,lenes. In-particular; you /pust jnotify
-the Executive:through- ‘supervisory-channels (of ;2ny :sensitive or
unusual -matter - with- 1ega1 implications; :-This is especially -
important in regard to situations that might gain: medLanil;w,'
attention, or which are expected to be elevated through command
channels. forpthe~a§tent;0q -0f the- Army 'S -senior. leadershlpyﬂ .S
hile . the ,use,of; technical jchannels . is requlred -in- these types of
51tuatlons, as well .as when guidance+is scught from. senlorrStaff

Judge . Advocates, thls ‘is-not a substitute for . brleflng 'gnvﬁL
rapproprlate 1nformatlon throughucommand channels.“_ gﬂftx RATEots
DLTE -\brvr oo : i T

2. COmmunlcatlons from the fleld to the Offlce of the Army
General‘cOunselp'theJOEf;ce of the DoDvGenezal cOunsel o) of to any
:other -element rof [Headquarters, Department of, the Army,.or the{u
O0ffice of .the Segretary .of ‘Defense must be -sent: through.the -
relevant substantlve lelSlon of OTJAG. :0r USALSA.:: If - -the, subject
of the communication is not clearly: w1th1n the responSLblllty of
one of those divisions, send it through the Executive.

vy oy poe [Rermpsas [P T [ & s o rxw I
3. Good‘stewardshlp oElounzArmyrﬁnd Co:ps ;s a shared e sy
respon51h;11ty at - all 1evels.“ Da not, hesltate to_use our: s
qhannel&xpf~commpn1catlons yhenhyou see,ampollcy ar- practlpe, &w

e

when ypﬁjnqu help Leaders must’ talkww@th one another,,‘z wlll
keep you informed; I ask that ygu.douthemgpme,ﬁorgme,~ S bk

L T TR L W/ T Nawdolly: Vn
‘ N

OV IRTIOOSAY LT JI5 e T MICHAEL J. NARDOTTI, JR.
LU (loizeran -o . Major General, USA
ifvenied sdgnovhf apku, o-0The Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

st 7 e srvess (e

[ I

SUBJECT. After Actlon Reportlhg Pollcy L& POLICY MEMORANDUM 85-5

A ‘J

1. Recent operations have demonstrated the value of promptly
gathering input-from participating judge advocates$concerning
legal and practical issues raised and lessons lgarned. I believe
~that it is:imperative to: establish regular procedures to ensure
that we capture this valuable information’and retain it -for use
in future deployments.

§ et e . : : . Y

2. The A551stant Judge Advocate General for Mllltary Law and
-OQperations - [AJAG (ML&0O) ] - will determine whether judge advocate
involvement in an operatlon warrants an After Aétion Review'iand
an After Action Report in accordance with this memorandum. If a
Review. is mot directed; nothing in ‘this memorandum prohibits
judge advocates from preparing After Action- ‘Reports ‘at other:
echelons of command

i hie o

3. When the AJAG {ML&O) dlrects that an After’Actlon Review: be
held, the follow1ng respons1b111t1es apply

a. The Internatlonal and Operatlonal Law D1v1sxon, OTJAG
(DAJA-IO) will.

o ,‘1

(l) Identlfy the Lead Judge Advocate (LJA) (normally the
senlor Army judge advocate involved with the deployment). Work
with the LJA to develop the Review’s program. See paragraph 34,

r*ul:xelow. : (, . “hrman ois o vl .

(2) With the LJA, determine if a video teleCOﬁference is
feasible. If it is not feasible, determine a site for the
prlnc1pal participants:tormeet::for ‘an :After ‘Action:Review. If
the meeting cannot economically and conveniently. be heldiat’
another location, it will normally be held at The Judge Advocate
General's School (TJAGSA) S : L

o f
10

(3) If the Rev1ew is held at TJAGSA coordmnate w;th the
Commandant, TJAGSA or the Director, Center for Law and Military
Operations (CLAMO), on the dates for the meeting.

(4) Identify and ensure attendance of appropriate
participants from the Army, as well as invite representatlves
from Joint Commands, other Services, and other agencies.




' DAJA-TO SR L gh
SUBJECT: After Action Reporting Policy - POLICY MEMORANDUM .95-5

iecr z-doZoc(8) Review draft and final After Action Reports and
coordinate approval of such reports with The Judge Advocate
General.
COLINOVO! TRIUD 0 CpmT ey L e s
(6) Review approved After Action Reports, if changes in
o- = - JAGCidoctrine -or- policy are suggested by the Report,: coordinate
wlth TJAGSA or other appropriate offices to implenent

recommendatlons.
.,.[u" '.},\ r :r e
s The~Judge Advocate General's School wil.‘!.’-r T

e - Eoentro Luos i
o oo (1) Host and prov;de 1nc1dental admlnlstratlve support
for.After Actlon Reviews when' requested to do 'S0 by DAJA*IO.

(2) Rev1ew and edlt draft After Actlon Reports.'

£oowrsT
£enaRE (3) Enter approved After Act1on Reports 1nto the JAGC
S . ‘l . *.4 o . - . -

(4) Malntaln a*flle copy of approved After Actlon
Reports at TJAGSA with cramo, - - ot ST NP _tuw~

(S) Incorporate lessons learned 1nto appropriate TJAGSA
. Programs : of:: Instructlon. ‘? Lo ux'L. :

(6) Rev1ew, coordlnate, and publlsh approved changes to
doctrinestc i wrl Lonoioe oo 5 S b :

i
C. SJA, TRADOC, will assist TJAGSA in ensurlng that lessons
«. -learned-are: uncorporated into appropriate. trainlng'support
.wpackages for ‘use in lesson plans at TRADOC schools.pmar o2
NECE A T S G ot Sl b
d. ‘The LJA w1ll normally be the senlor Army judge advocate
who participated substantlally in the deployment or operation.

oL fI'he LJ'A*Wlll‘ TS A R T e T el ("
L - “ I s.L ¥ S S ERP [ - r ;:h N o} frEs -
L (1) Develop the Revlew program and obtaln program
approval from DAJA-IO. e V"“[n i N Lo
STEDOV ot : Cociloomuen D0 LI T

“ (2)'VIf the Rev1ew is held ataTJAGSA tcoordlnate w1th the
Dlrector, CLAMO for audlo V1sual and other admlnlstratlve support
L requlrements;fr N R ; . BRI v A ‘

VYETLLIY FBos oo 0 we o Do et 'ij o t SR RO
Tﬂ.z.::f:':;.f: LSRR G AR 4
IS CSoTs St @iuidoc I {
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SUBJECT: After Action Reporting Policy - POLICY MEMORANDUM 95-5

(3) If the meeting is not held at TJAGSA, coordinate
with DAJA-IO to secure facilities, lodging, and support for the
Review.

(4) Moderate and review discussions at the After Action
Review. Vo e o . N o & T “ H)

(5) .. Prepare an-initial draft After Action Report and
coordinate with participating. judge advocates and other offices,
as necessary. Following coordination, forward the .draft: Report
(including floppy disk)’ to TJAGSA' for e€diting. Coordinate with
the Director, CLAMO for computér software requirements: -~

e. The Executive, OTJAG, will ensure that adequate travel
and support funds are provided to support HQDA, OTJAG attendance
at After Action Reviews, if other funds are not available.

{ e N AN | ol P il i LI .
4. The Judge Advocate General will approve all After Action
Reports prepared pursuant, to this memorandum before final
publication. 7 - ‘

' MICHAEL'J. NARDOTTI, JR.
- Major-General, USA .. .
The: Judge Advocate General
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MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

e e O LT LT e L L B RS to I {7
"'SUBJECT: Relations with News Media = POLICY MEMORANDUM 95-é

1. When respondirig to requests for'information from the news _
vi:omedia, we must’ be mindfuli of ourdispecial obligations. We must /... ..
J-,carefully-balance 'the need te withhold -information, particularly - ...
v when .2 soldier's, family member's, or-civilian employee's: privacy ;.
rights are concerned,.against-the public interest in release. In ;.
matters of military justice, we' o

must erisure that a soldier’'s
right to a fair trial is not jeopardizgd,w“Finally,\whengver_u“
releasifig information; we must enSure it:is’ accurate. To this
end, 21l judge'advocates ‘should have 'working ‘knéwledge of: . 3¢ 17
el o R P SR W] S SN 4 At I % S e S

release of information (AR 25-55).

[

aleenlren e e e
a. Army policies on
' e,

Cime s T SIS S Ret e ok
"~ b, Ethical considerations regarding tr

2

@uaonovh S
B : alwpublic;ty,IDA,‘
Pamphlet '27-26, Rules of Professional ébndﬁCt:fbr‘Law?ers)Eff;;

2. Normally, the public affairs office (PAO) of your command
will answer all news media inquiries. You should--

,a. Establish local procedures with your PAO for handling
media inquiriesjconcerningIlegal,matters.
. R L - CE I O Pldoi

b. Ensure -that- the:PAO lookS to you personally as the

sourte . of information concerningilegal matters.

€. Ensure that individual counsel are not placed in the
position of speaking for the command, or explaining the results
of a court-martial. ‘

3. No member of your office should, without your approval, ;
prepare a written statement for publication or permit himself or
herself to be quoted by the media on official matters within the -
purview of your office. Moreover, all personnel should remember .
that it is solely the commander's prerogative to comment on local-
command issues. Similarly, unless first cleared through the
Executive, neither you nor any member of your office should be ,
interviewed by, or provide statements to, representatives of the
media on issues or subjects having Army-wide, natienzl, or K
international implications.

4. Personnel assigned to the US Army Trial Defense Service
(USATDS) will handle responses to news media in accordance with
the USATDS standing operating procedures.

choa) T Aol 77

MICHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General
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DAJTA~ZA 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

SUBJECT: Environmental Law Program - POLICY MEMORANDUM 95-7

1. The judge advocate's role in environmental matters ‘affecting

our installations, military training, and military operations is

critical. Judge advocates should become'involved at the earliest
possible stage in envi:?nmehtal;issues;ﬂ You should: :

. a. Designate an Army lawyer at each installatjon as the
Environmental 'Legal Specialist to provide advice on environmental
matters, Rt | b - ot SRS

. b. lEnsurewtﬁé Bn#ironmentél Legal Spéciﬁli5£ is gg&iiffed
through appropriate professional training. SR -

C. Make your commanders aware of the importance of ,
environmental law and its impact on our military activities. . In
particular, commanders must be aware of potential civil and
criminal liability for environmental law violations. In-
addition, commanders must be advised that the Federal Facility
Compliance Act expanded the waiver of sovereign immunity in the
Resource ‘Conservation and Recovery Act to allow EPA and states to
fine the Army for violations of solid and hazardous waste laws.
Similar waivers in other statutes are also possible in the
future. Seensoo R S ‘

2. One essential element of effective delivery of environmental
legal services is cooperation with the installation and MACOM
environmental coordinators. You and your staffs must maintain a
close working relationship with your environmental coordinators
to ensure the legal ramifications of Army actions are carefully
considered at the very beginning of and throughout the decision
process. o A4 ER : ST T . ’ BRSO S

ﬂkfdAa;/-~7T'ﬁUh441§ttT)Q$;uw .
MICHAEL J. NARDOTTI, JR.

Major General, USA
The Judge Advocate General
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o%plcs OF THE JUDGE ADVOGATE GENERAL
- 2200 ARMY PENTAGON
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REPLY TG
ATTENTION OF

DAJA-IO (27) 3 October 1994

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES

RN C RSN, S

SUBJECT: Intelligehbe1LawwaxpoLIcynMEHORANDUMJ954éfi STRANTE

L ,u" - "k?u‘

tl' - '~1 . v B]" "')F“‘"‘t; ~ 4 )‘ , ¥, L E( L ,'
1. The requirement to prov1de quality legal adVice to the Army s
intelligence community presents unigue problems for staff and
.- command judge advocates. ..;The need for higher-levelqsecurity -
;”clearances, the. requirement to continuously handle: and; store - .o
;;claSSified (and,pos51bly compartmented) information,kandsthe -f,
‘”spec1alized nature of intelligence¢lav and procedures. make .
practice in this’ sensitive area demanding “and’ difficult.

f

2. staff ana command jﬁdge advocates must paintain; close 1faison

“' with intelligenceé activities operating within their jurisdictions

to ensure that intelligence personnel are in compliance with~
,statutes, executive orders, DoD directives, .and Army regulations
‘governing the conduct of their activities. “Wher in doubt, ‘the
Office of the staff Judge Advocate ‘U.S. -Army”- ntelligence dand
Security Command (INSCOM) should be contacted. I encourage you
to take advantage of this Yesource. “INSCOM attorneys are aIways

" available to assisthon intelligence law questions. Lo iva
\:‘ e i f IJ-./r:;-.\:' ’_‘:{‘

3. other steps that*you should .consider to maintain_effective
~liaison with local intelligence'act1v1t1es include. == . r.ofSLic £

e » matoooove Jof encnsi oo

. -] a. Apppinting a, senior member of your office:as the prlmary'
qpoint of. contact_for intelligence 1iaison and advmceh” rrw S

Jee st G : TAGIT L O P
b. Reques ing command briefings on the organization andlqm
operations of local intelligence units.

. Maintaining‘ Tcurrent librar% of 1nte111gence,.,lawr
materials,_including AR 381-10 1wnich containﬁ poD 5240.1_
‘Executive- Orders 12333 and 12356, and other appropriate L
‘requlations inthe ‘380 and 381" series.: Insttuctional” outlfufj

“5and materials from TJAGSA are also- valuable resoqrces.i: ,
Wl o bl il l. Tl EERV AN

“

r

d. Obtaining appropriate security clearances and billets- for"
personnel providing legal advice on 1nte111gence issues. Local
intelligence units ,and security offices can assist you in
determinlng)the requiremehts for hecessary clearances.

TA/awlaﬂ}_

"'? "MILHAEL J. NARDOTTI, JR.
Major General, USA
The Judge Advocate General

.u Jc‘
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o Keystones of the Mllltary Justlce System:
o A Primer for. Chlefs of Justlce' L

)

Deputy Shaff Judge Advocate
Headgquarters, 3d Infantry Dlwszon

Introducuon. Fewer Tnals Less Experience .

n 1980, the Army court~mama1ed 5803 so]dlers At that.‘
time the Judge Advocate General’ s JAG) Corps consxsted of
approximately 1501 active duty lawyers. Twelve years later,
only 1778 soldiers were court-martialed, by a JAG Corps con-

AJAG Corps with less tnal expenence means, after a time,
that the supervisors and trainers of those trial counsel also
have less trial experience. The paradox, of course, is that trial
counsel need more supervision and guidance, because the
reduced case load gives them less opportunity to gain and
learn from experience.3

sisting of approximately 1675 officers.! A sixty-nine percent .
drop in courts-martial, accompamed by an eleven percent

increase in the size of the JAG Corps, translates into a Corps

with markedly less trial experience.?

ThlS arucle offers perspechve for chnefs of cmnmal law,
regardless of their experience level, but is geared to those
judge advocates with relatively little military justice expen- \

*The author is especmlly mdebted to Captain Bruoe J. Bomn (USAR). Lieutenant Colonel Donald G. Curry, Jr., and Colonel Charles J.Trant for their lhorough cni-
tiques. The mistakes hnd perspectlves are the au!hor s alone

! Court-martjal swusucs reflect all speclal (SPCM) and general courts- mnrtml (GCM)insa ﬁscal year All ﬁgures are furnished by l.he Office of the Clerk of Coun,
United States Army Legal Services Agency. The breakdown is as follows: b

151,371

if

N FY80 1,353 *4,450 - T
L s e eigey e 113914 o ; s
o e eye e e 182 91,898 ERTR
o s 1est . m M s
o o | FYoL |;,:173 ooses “ 9 60269 B
. ‘ " FY 92 ! 1,168 . .t 543 70 .‘56-066 g
[P ANEES Lo L ‘%Y93‘ b 9|5 327'» ,45 : ;«44207 : B LA TRIN RE O

il co T . : . Y ol

‘Comblned stansncs for “strmght" specinl courts-martial and those cmpowered to adjudge a bad-conduct dlscharge : S £

‘n.l.

Consnder the above statistics in hght of the number of ]udge advocates on pcuve duty a.nd the number of Judge advocate captains (who lry vmually all cases) on ‘_
active duty. The source for lhese figures |sLhe Personnel, Plans, and Tl rammg Office, Office of The Judge Advocate General, and are as foI]ows ‘

R . 1,501 e g
. o T Evm Cums o ms L .
RE - FYm 170 i 0 e
T T Rre s s R
FY 92 1671 1022
FY 93 o 1612 ¢ e 966 P T

The 5803 courts-martial in fiscal year 1980 translites to 3.8 courts-martial per judge deocate and 5.73 per JAG captain. Fiscal year 1993 fates are ;80 courts-imar-
tial per judge advocate and 1.3 per JAG captain, a 77% reduction in the eoun-to-captmn ‘ratio,” Other variables to consider, however, include the increase in special-*
ties—such as acquisition law—since 1980, and the complexity of the cases tried.” Addmonally. the percentage of contested cases has increased slightly, from:
37.4%in'1989 to 43.8% in 1993, meamng better opportunities for advbcacy and experience: * The judge-alone ratio has remained vu‘tually constant at about 65%."
Regardless, many fewer courts-martial exist to be spread among an almost constant base of captains; the result has to be a sharp reduction in the JAG Corps® expé:!:
rience base.

' vl e
N & .

2The increase in the number of GCMs in fiscal year 1988 may be aftributable to Umtcd States v. Solorio, 483 U.S. 435, 107 S. Ct. 2924 (1987). in whlch the
Supreme Court effecnvely expanded the jurisdiction of the military justice system. General courts- martial have only declmed l4% from 1980 10°1992, Most of the
overall ‘decline’in courts-martial stems from special courts:martial, which declined by 86%.' This may reflect, inter alia, an 'increased tendency' to try serigus, -
felony-like offenses, including child abise, and @ decline in the prosecuuon of filitary offenses, such as absent without leave (AWOL) and disobedience. The’
overall decline in courts-martial also may reflect the effects of the 1982 revision 6f Army Regulation 635-200, which made administration ‘separations easier, redué-
ing the special court-martial load for minor offenses and greatly reducing the number of repeat offenders who are court-mamaled See DeP'T OF ARMY, REG 635-
200, PERSONNEL' SEPARATIONS ENLISTED PERSONNEL a7 Sepl 1990) [héremaftcr 635-200). '

.

3See David L: Hayden et. al., Trammg Trial and Defense Counsel: An Approach for Supervisors, ARMY LAW., Mar. 1994, at 21.
OCTOBER 1994 THE ARMY LAWYER « DA PAM 27-50-263 15




kS

ence, on the premise that this experience, :while helpful, is no{ . ;: -€d. .The ‘pomination-process “is a solemn and awesome
indispensable to effectively performing as a'chief of crjminal , |,  responsibility and not one to be taken lightly or frivolously.”s
law.4 The chief, as an experienced attorney' dnd officer, cafi’:‘' . Tampering with the nomination process—such as, stacking
offer valuable assistance and impose needed order and sys- the pool with perceived supporters of “hard discipline”—can
tems in many areas, even if he or she did not try a large num; ..,.....taint and invalidate the entire selection process, even when the

ber of criminal cases. The chief can be most effective by, . . ,\ ‘convening authority properly applies the Article 25 criteria.?

running the criminal law bureaucracy in a commgan

manner (moving cases swiftly, ensuring that accurate advice is

given, ‘preémpting ill-Considéred decisions), coaching 'trial
counsél, and ensuring that cases are tried well:bnd ifi-a timély!
marniner: | R TV I S R IRt B AL oY S LS R I W P

Sl i LT el oy

eV

ab oy

s Lo Gnlii g
" Functional Supervision - =" 3
st et g

Although the Army is trying fewer cases, the government
must perform a number ‘of importarit; nearly- ministerial, steps
correctly in évery cése. Chiefs should ‘efi$ure that’several®
practical, prophylacti¢, and proactive micasures are €attied out '
properly.

S U VRV S SR U T SR AR SRRV IS U I SR IS B O
Panel Selection

Vre ' coafl e oym A wa ey

o]

process should be as institutionalized as possible so that the
actors—from the clerk to the convening authority—ander-
stand their roles, and that the government ‘can defend the
process as always having operated in the same.correct manner.
For example, the commanding general (CG) should routinely
send out a letter seeking nominees several weeks before he or
she is to select the panel. The criminal law section should
compile the list for the staff judge advocate (SJA) to p}ésent
to the CG, who should take time to review it-hefore making
the selections. Written advice from the SJA, which reiterates
the Article 25 criteria for member selection,’ shoiild accompa-
ny the list of nominees. The SJA also should advise the CG
that anyone in the CG’s jurisdiction can be selected, regard-

less of whether that individual has been-pominated. . In some.j .

jurisdictions, this point is reiterated by providing the CG with

disensitive [\

veauTd B

~Varying philosophies exist on how long panels should sit
and whether ‘some members shiould be cafried over to' subse-
quent panels. Factors to consider in deciding how long panels
sit include the number of trial$'panels typi¢ally hear and field
and 'training obligations. * To' érisure ‘that’¢Xperienced ‘panel’
members 'sit, carrying ‘over some menibers! from prior panels
is useful—so long as the members ‘are ndt catried over
beécause of any perception dbout how théy Voted. Panels
should; be replaced at about the same intérvals; avoiding the'
perception or charge that they are replaced capriciously. Pan-"
els commonly sit for about six mionths. In busier jurisHictions,
panels may sit for as little as four months, but that means”
going through the’selection process thieg times a yéal.. Moré

. BT & )
frequent turnover, coupled with retention of some panel mem-

R R S S Y R RPN ’ b X ds. 1: “burn P (evi Ly t!
The chief should monitor the panel selection process. The ers; reducds panel: "burn' out™ (evidenced: by. frequen

requests for excusal) and guarantees a base of experience o'’
each panel 8 ...

{ [

Another approach, used in some jurisdictions, is for the CG
to select two panels to sit simultaneously—that is, two GCM
papels and two BCD panels—and to alternately refer cases to
the panels. The advantage is that court membership is less
burdensome, because panels only hear half the cases. Disad-
vantages include that members still sit for an entire year and
face the possibifity of panel duty interfering with leave and
field-duty for a year. Additionally, the government will have
to be able to prove that cases are mechanically referred alter-
natefy to the “red” and “blue” panels, so that if one panel
acquires a tougher reputation,, the government js prepared ta,
defend against manipulating the system (stacking or manipu-

ah “alphia' foste of 4ll soldiers in the jurisdidtion, in-addition " * lating referrals) to place/certain cases in front of the perceived"

to the list of nominees. ~*

Although the SJA normally will make the :presentation to ...~

the convening authority and orally reiterate ‘the’ written infor-
mation regarding the Article 25 criteria on every occasion, the
chief should supervise the process of seeking nominees,
assembling them for the CG, and ensuring that a coherent

method for designating primary alternate members is present-
T

AN

2ol en

Moiigher panel.” Largé; gdographizally dispérsed jurisdictions,”

especially overseas, may select more than one panel to serve

~simultaneously by dividing the jurisdiction geographically.

Again, this practice (is'permissible and efficiently uses
respurces—such as, court personnel and court reporters—
while not compromising an accused’s rights. When multiple
-accused are facing trial, the *“conflict” cases can be referred to
the panel from the other geographic area.

[

o0V

4Most organizational structures refer to the “chief of criminal law.” This article will use the more common, though unofficial, term, chief of justice.

5*[Tlhe convening authority shall detail as members;) fscldiers whal,.in his o

v 5 ) Yy ity 3

ence, length of service, and judicial temperament.”!. UCMJ art. 25(d)(2) (1988);,

Feb. 1988, at 47, Although not the SJA, the chi
the SJA of the perils of this involvement. . ;.

$United States v. Smith, 27 M.J. 242, 252 (C.M.A. 1988) (Cox, J., concurring).

905 Aot ol (S008) (500 o

can serve a5, counterweight to any SIA inglination of becoming involved in the selection process by feminding,

Py eniny oo s s

pinion, are best qualified for the duty by reason of age, educatign, training, experi;..
The further the SJIA deviates from rei_jgrvati‘ng‘an'd_ explaining the Article 25 Cﬁgéﬂy.i,

the greater the risk of improper conduct. . See Teller, Issues Arising:Erom Staff Jydge Advocate Involvement in the Court Member,Selection Process, ARMY Law.,,

(3 . -

N T I T L R A S A EIEE Y L O Y S,

] b L W L Y S N« L R e L P N I ST R T [ T VR LA I TR P TIPS S Tt IO T it e oyl
7 United States v. Hilow, 32 M), 438,441 (C.M.A. 1991). Nopinating athority’s submission of tainted nominees was not cured by convening authority’s jntend-.,

ed, application of Article 25 riteria because the conyveping authority was unawars of the jmproper screening 'clritcﬁ;'iff_éppl‘lvea by a,nqminating authority Who
e nominating authority violated Article 17's stricture fhat “(njg person . . m, t to cogl

“supporters of a.command policy. of hard discipline.” /d.,

- influence the . . . action.of any convening authority with réspect to his judicial acts.’, /d; at 443,

I

GO L ey ! R TR v R TNt LA sucbeny ol ngieal e ?.r': Lo ol becd Lo
8 At some installations, such as Fort Bragg, North Carolina, where a brigade, myst be I{ga‘,qy.}qr ‘deployment @{ all.times, panéls/§i(.}'0r ag]}t}\le

ough.t i

.....

ta i) VONSEEITE (g

RN | 1T

1
i

T S ot
as oné mont). -Thjs,

keeps the panel selection process in perpetual motion and guarantees that more soldiers serve as panel members, but because of numerous drawbacks—increased
opportunity for error, expenditure of resources in the. nomination and selection procgss—it should not be the preferred practice when not gperationally, necessary., . . -
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. General court-martial convening authoritics (GCMCAs)
vary in their preferences for information-about potential panel
members. - .Some request Officer Record Briefs (ORBs) and
Department of the Army (DA) Forms 2 and 2-1.. As an aid to
applying Article 25 criteria, reviewing these forms is permis-
sible, but no requirement to:consider any particular informa-
tion exists. -Some jurisdictions extract Article 25-related
information on each nominee, providing the CG with informa-
tion regarding length of service, education, time in service,
and military education level. Chiefs of justice should apprise
their, SJAs of recent developments in the law governing panel
selection, so that, for example, CGs understand that they may
not;use rank as-a controlling criterion when choosing :mem-
bers.9 The convening authority should. be attuned to the diffi-
culties created by selecting several members of the same
command. When one or more panel members.are in the rating
chain_ of another, it not only raises the specter of improper
influence (rebuttable on voir dire, but an issue) but also has
the potential of unduly, burdening a particular unit, whose
leadership may be negatively impacted by service on courts-
martial.  This increases.the likelihood of the need for frequent
excusals and the attendant disruptions of that pracess. Not all
rating chain conflicts will be obvious (nor are they automatic
disqualifiers); a.method to further uncover them—while pro-
viding other useful information to counsel—is to routmely
distribute, court member questionnaires. as provided in the
Manual far Courts-Martial (Manual) 10, -

.
s

TRt Incluszon Perm;.mble T TRV

While excluding potential panel members for improper rea-
sons is inappropriate, including members to ensure a represen-
tative mix of members is not objectionable.. .Convening
authorities may take into account: the rough demographic

composition:of their communities to ensure, for example, that:
they include women or mmonty group members on Lhe panels;

thatthey select. . l A O

S T B At I T TN ¥ L LA STAE
vt -Jum'ar Convening Authorities . .. ..
IRt ER R b AR T I EPR Ao
./General court-martial convening authorities ngrmally. are
sensitive to_potential pitfalls in the panel seleclion process.

Rarely will they seek opinions about individual panel mem:.

bers-or insert inappropriate considerations into the selection
process. Chiefs may have to monitor the selection process

PRI T

more closely at the special court:Jevel, however, because spe-
cial court-martial convening authorities. (SPCMCAs) select
panels less.often and are more. likely ‘to have greater personal
knowledge of potential members, as well-as of a pending case
or cases, Use a process that mirrors the one used to select
general: courts: - seek nominees from all summary court-mar-
tial convening authorities; provide a packet to the SPCMCA;
brief orally jand in writing on the selection criteria; and. then
publish.a convemng ordet after the SPCMCA makes the
selections. - , ; S ,

The final potential pitfall involves excusals, alternates, and
vice orders. Create a mechanism, at the time a panel is select-
ed, by which alternates are automatically detailed.!! Addi-
tionally, have a mechanism, ideally memorialized in a local
supplement to AR 27-10,12 by which the CG delegates to the
SJA limited authority to excuse a certain fraction .of panel
members—such, as, one-third—without CG approval.. This
provides crucial ﬂexibility close to trial when last-minute con-
tact .with the.convening authonty might not be .practical or
desirable. - I e [

s pDo, Not Reconfigure Panels After Bad Results -,

.. Panels sometimes produce results that do not appear to be
warranted by the evidence or that seem not to have fully rec-
ognized the aggravating evidence.: This perceived lenience
cannot form the basis, however, of a convening-authority’s
decision to “reassess” the panel’s suitability by reapplying the
Article 25 criteria. . Such tampering “is inconsistent with the
spirit of impartiality of Article 25 and the limitation on com-
mand mﬂuence contamed in Article 37 of the Code.”!3

et Draftmg Chargas and Speclf catlons
x,aCounsel‘take,nearly irrevocable steps in shaping a case at a
stage in which they often show insufficient interest or atten-
tion. Poorly drafted charges and specifications can damage or
doom the government’s case at the outset.

RS Use the Manual . . -1t

i

- z_i:' . ;‘,v' u\i o :
Counsel should adhere strictly to. the form specnﬁcatlons
always using them to draft charges. Furthermore, chiefs
should review charges before preferral and consult the form

RO R L g . g T P  k [ G ot NHE I
91n United States v. Smith, 37 M.J. 773 (A.C.M.R. 1993), the CG wrote “Get E8" or “Get E7” from specific units several times on a court member selection docu-
ment., The. Army Court of Military Review (ACMR) found that the GG “initiated a top-down enlisted member selection process that began and ended with one eri-:
terion, grade, to the exclusion of those criteria he was slatutonly required to consider.” . /d, This mflexlbiluy in applying Article 25 criteria rendered the trial void
ab initio, meaning that no former jeopardy existed, but requiring a retrial. Such an eplsodc argues in favor of the SJA’s p:esence with the CG throughout the
process—as well as stopping and correctmg the problem at its source. . . .. - . o - . )

10The Manual lists eleven smndard questions that may be pov.ed 0 panel rnembcrs MANUAL FOR Coun'rs Mmmm. Umted States R C. M. 912(a)(l) (1984) [here-
inafter MCM]. Appending these questionnaires to panel selection letters, signed by the CG, should motivate most members to return them in a timely manner.
Counsel should routinely review them before trial to study their panel and to avoid annoying the pancl by requiring members to recite information ulready provided
to the government. Counsel should make the questionnaires available to the defense. s - .

11 When .an automatic. detailing provision occurs prior to trial, time permitting, publishing a supplemental convening order, which reflects the detailing and
excusals, is advisable.  Although redundant, it ayoids the need to account for each member on the record, explaining the. automatic detailing and perhaps attaching
the CG’s selection lists as appellate exhibits. When automatic detailing occurs on the day of trial—such as, when a panel falls below quorum, requiring the auto-.
matic augmentation of a predetermined number of alternates—counsel must be prepared to |ncludc the written automatic detailing provnsnon as an appellate exhlbit
and account for contacts made, mdnsccndmg order, thh all alternates. . T T ) )

H PO [P
'2D|-:p TOF ARMY. REG. 27-10, LE.GAL SERVICES. Ml,LlTARY .lus-ncs (22 Dec. l989) [hemmaﬁer AR 27-l0] . oy

“Umtcd States v. Redmond 33 MJ 679, 683 (A C M R l99l) Hen-,. the SJA bellcved lhal nn acqumnl and a Iught sentcnce were "dlsrurbmg ” and he pmmpted'
the conyening authonly to select a new pnncl : . : . B LT
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specifications when doing’ sol: Charges neveér ishould be pre-
ferred that ‘omiit‘Words of .criminality<—such as, “‘a woman not
his wife™1or “wrongfully”=-ér that ‘deviate ‘ih any mhaterial
manner from the Mdnual fonn‘-‘épeciﬁbaﬁons.i ‘Drafting is d
trial counsel’s job,’ not a tlerk’s ‘responsibility. ' At a time
when ‘the ‘case load ‘was igreater expectlng reliable clerks:to
prepare 'draft specifications' was reasonable, but today the
lawyer alone:has the responsibility’ to-draft!legally ‘Sufficient
specifications.”! Additionally, expecting the ‘chief to review
every specification that is preferred in his or her jurisdiction is
not too unreasonable.4
Booo s oy ol sodloens U T ling g Lnaat on

; ey ool SThe. Rare"Ca"se' T S T ST B
il R Y TN SRR 110 [ ERS [N LN VA s ST (L T A
e In rare circimstances the: Manual may'not ‘provide' ade-
quately- for-an>bffénse.” In these circimstances, ‘chiéfs should
guide counsel thitough careful:research’ to help draft ‘Article
133" or!134 specifications- -that either ‘assimilate-state law
(where apphéable) or the United: Statesi Code;, !5 -or-thatiade:;
quately describe the ¢ondiict #ind asSert that it is either ¢onduct
unbecoming, service discrediting, or prejudicial to good order
and discipline. Be selective in using novel specifications;
Manual provisions provide adequately for the ¢onduct in
question, and the novel specifications are subject to height-
énied and often fatal scrutiny.'s: Whendetermining what and
whether to charge, chiefs need to focus counsel (and 'com
plaining comrmariders) 6h the gravamen of the offense by forc-
ing'them 'to’ articulate what itis aboul the conduct that is
offensive or imritating." Forcmg them to answer that' quesnon
will help reveal ‘conduct ‘that is truly:derelict from that which.
is merely ignorant, inane, or indiscreet. ' While counsel should
be liberal'in the initial drafting of charges, they should consid-:
er them carefully before recommending that a convening
authority refet them té trial. “[A]s the case proceeds to prose-
cution, the Government must make a good faith assessment of
its ‘case and withdraw any charges which it cannot substantlate
by COmpctent legal evrdence P17 nope o Tl an o9

[ ¢ NI |", :".r‘!lt‘ﬁ\': T i(“

What’to Gharge DTG P

Chiefs can help counsel determine’how to “package” crimi-
nal misconduct so that the charges adequately reflect the
aécused’s conduct without under-representing the-seriousness
of the conduct of;at the other.éxtreme; appearmg to unreason-

Lo ot e B denmtenn et puenaty S P

ably.. muluply charges. Unreasonable multiple charges risks
(1) évoking! uhwarranted sympathy ifor the aCCUSed (2) bur:
denirig'the governmént with proving relatlvely mmor charges
and (3)confus“ng or distracting apanel\ thoey ok

B e ST R O H o (AR Vel ERUC TR PN Imu yrieles ok

- Counsel’should be: encouraged fto ’draft and ‘consider every
possible offense Covered by ‘the tohduct: ‘In a cas¢'in which
two 'soldiers left’ work early,' beat up ‘twopedple, and took
their money; this ¢ould yield charges of failure to repair;! con-
spirdcy, kidnapping, Communiciting a threat, ‘assault, robbery,
dttempted murder, and obstriiction of justice. 'A-chief; by"
virtue’of! eXperlenCe and ‘detachment, can talk’ ‘counsel through
the ‘many- cdoncerns in such a scenario; whether-a: failure'to
repalr, though wairantéd by the évidence, may seem like “pil-
ing on” ‘and ‘would not warrant additional punishment;
whether the kidnapping, although warranted by the ‘case'law
that finds denappmg in'instances of almost incidental mové-
mient, ‘will 'conflict with a panel’s sense of krdnappmg as a
sustaitied deprivation of hberty -Additional concérns to ton
sider includé: “whether conspiracy, although hard to" ‘under-
stand and ‘dnlikely to generate -additional pumshment imight
be worth charging to emphasize the theory behind ‘punishing
éonspiraty-ithat two ‘or more mdmduals intent on commlt-
nng a crime make it more likely to happeri-and: therefore con=
stituté 4 'greater public danger' whetheﬂ’commumcahng 4
threat:should be charged to ensure that the evidence can be:
presented to the court, averting' a fight'over uncharged mis-
conduct,'8 or whether the law governing res gestae is broad
enough to make the postincident conduct admissible in any
event.

ST g

v
i e L e i e

-iThe chlef's crmcal Tole is makmg counsel realize thatn they
are:more than mere.scriveners ‘when drafting charges; and at
this ‘¢atly stage‘they are obliged 1o try to:dssemble a ¢oherent
theory of ‘the case. It often’ nfakes'sense to err ‘on‘thé!side of'
over:charging atid then' to redssess the cdse after the!Article 32:
investigation is complete. Chiefs should be libéral in recom!!
mending that charges be dropped after the Article 32 and
before referral. This'provides for-a'more cotcise charge sheet
at trial and, because prereferral dismissal is without prejudice,
preserves'the ¢harges ifor later use. Intentional:multiplicity
has the benefit dof avoiding squabbles over:tncharged miscon~
duct and the confusitig)'dense instructions over:Jesser incliuded’
offetises.. Chiefs'must’ gurde counsel through chargmg tstrate—q

peiouter o s L ITT A BNPEY

14 Chiefs should guard against some counsels’ practice of using the Judge’s Benchbook for drafting specifications. Unlike the Manual, this is-not a primary source -
of the law, and its changes are not as rehably dlstnbuled Rely on it for mstrucnons but follow the, Manual for drat'ung o "
by R AR GRS N TSNP I [ AL P AR TR ORI o () ER O o DRI LET TR R AR S AV PES N} A
15Many counsel Ieave the Basnc’ Course'with'a hazy sense of the Assmhlatwe Cnmes- Act' ‘Chiefs: carmoi afford to h%we such sketéhy knowledgc Slmply. the ‘Act’
assmulutes $tate érimindl ¢6d&s only Sk installations that have cxcluélve fcderal Junsdlcnon A ; : R ERLE a0l

LN TSR T b R T R SN ) IS DI ety ol FERIPS . (AR !m‘ ST O RTINS BRI TIN Coo aty

|6See e.g., United States v. Pete, 37 M.J. 521 (A.C.M.R. 1994), in which the government was found to havc improperly charged akoldler with'conspiracy to orga-’
nize a strike in violation of the United States Code, as mcorporated through Article 134. The ACMR found that a group of National Guardsmen, who met after
hours to plan a stunk that'included & bus' trip back to-théir” hbnie station, did not Vidlite the umon‘izmg prohibitions of the United States Code. - One 'factor in the
ACMR’s analysw was the' govemments decision tiot to purs 'the ar {ﬁ“ably miore applicable mutiny provrsrons of the Uniform: Code-of Military' Justice (UCMYJ).!
“[Tlhere is evidence .-.""that ‘a*fact-firider could have rélied upoh’ determining that’ the ‘appellant éngaged in conduct that violated several prov:srons' of the
UCMJ.” Id. at 524 n. 6 The teaching point is not to get innovative when drafting specifications before exhausting the fundamentals of the Code. /177147% st

1.United States v Asfeld, 30 M.J. 917,929 (A .CM.R:-1950)! TThe gOVemmcnt med {0 charge sckuhl harassméit under AR 600-21, ‘which AR 600 50 incorporafed’
by reference. The ACMR found the fegulatory provisions to be'" o more thi ﬁ policy stalement rulmg that Juch mcorpofatlon vnolates lhe '-’canons of construc-
tlon by whlch regulatory provisronq are intcrpreted »* 1d. nt 923 BRI

b pedtisel atiroes o, e s v lnnt od b L e ‘«.‘ s B L R T l'.;]._ " ‘-ir s
|3Mrl|tary Rule of Evidence 404(b) provndes that cvndence of a person’s character or of a particiilar character trall is'ndt admissiblé to-show that a persori acted “in
conformity therewith,” but may be used to prove “motive, opportumty, intent, preparation, plan, knowledge, |denmy, or absence of mistake or accident.” MCM,
supra note 10, MiL. R. EvID. 404(b). This is one of the riost litigatéd areas of trial practice. This article is ndt'intended to treat the drea comprehénsively, but to’
alert chiefs that, at the earliest stages of the criminal process, the decision of how to charge a case should include, dlscussmn of methods of proof, which includes
criti¢al assessménts of the likelihood of prevailing in‘a motidh to suppress 404(b) évidence; thé more likely that thie'government i (o lose siich a motion, the more it
makes sense to include a seemingly peripheral or trivial charge for the purpose of preserving a vehicle through which to place the ‘evidence before the fact-findeér. !
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gies, all along preparing them to keep focused -on the ¢ore
charges and expecting consolidation of some .charges:and
specifications after findings.
L e "1
Take the Long View: Thmk of Pleas
ciysens - PTAs,-and the Theory onour Case. ..
e
The Manual prohlbxts “unreasonable multrphcauon of
charges,”19 but nothing legally prohibits, for example, charg-
ing 100 different bad checks in 100 different specifications.
The chief can help counsel understand the drawbacks
mvolved in this strategy, however, which include the follow-
ing! (1) boring a'panel and appearing to exaggerate the
accused’s criminality; (2) not affecting the likely punishment,
while exponentially increasing the maximum pumshment '(3)
frustrating judges, who ‘would have to conduct a more exhaus-

tive providence inquiry; @ creating greater opportunity to'err’

in findings, publication of results of trial and other trial-relat-
ed documents; and (5) creating a cumbersome posttrial
review. Draftmg ‘mega-specs” in such c1rcumstances—plac-
ing conduct in intelligible, dlgesuble groupings such’as time
periods or victims—often serves many interests, mcludmg
efﬁcnency, without sacrificing the government’s case or

appearing to concede that the misconduct is not serious. This

does not mean .that counsel should be intimidated by mulu-
plicity; circumstances exist in whrch counsel should expressly
charge mirror-like offenses that are not multiplicious and war-
rant being charged separately to emphasize the accused’s
opportunities for reflection, calculauon, and perhaps, the
aggravatmg nature of the conduct.” «

Insrst on Full and Contmumg Dlsclosure

_ Avoid Discovery Battles

between counsel. In every case, trial counsel should make a
written disclosure of all Rule for Courts-Martial (R.C.M.) 701

and section I evrdence They should not become mvolved,- '

however, in extended battles with the defense over minutiae:
Disclose everything that is remotely material. If served with a

19MCM, supra note 10, R.CM. 307(c)4) discussion.” ~ * ~ 7 7

word-processed, generic discovery request, respond to the rel-
evant portions and ignore the rest.::Let the defense approach
with a specific request when necessary. if the defense seeks
information that: is" trivial .or truly not material—suchias, med-
ical records for all witnesses—then let them take it to the mili-

tary]udge?ol\ FESFRUNTI Pl e S
Do becdens to g R Srege

« In any. close:case, 'the govemment normally *should dis-
close. The disclosure requirements are based on fairness, jus-
tice, judicial economy, and that the government is in'exclusive
control of government information. The government should
remove any obstacles to the defense’s gaining information in
control of the government; it need not, however, go out and
obtain it for the defense. The underpinnings of the rules are
fairness and efficiency, not defense convemence The
defense, for example, somenmes focuses on the agent actmty
summaries (Cnmmal [nvesnganon Division (CID) Forms 28)
or the “left srde” of the CID ﬁle because it occasronally con-’
tains unedlted dlrectlons and cntlcrsms by CID agents. Some
CID ofﬂcmls are stmgy in releasing the documents that should
be released, even though they. rarely are momentous Trial
counsel should rmtercede for the defense, but the defense then
must go to CID to inspect the documents. 2! ‘ '

The ethrcal rules and the ‘Manual make the Army an “open
file” Junsdxctlon in whrch the government is expected to keep
few surprises to itself. " If ethlcs and the Manua[ are not
enough to motivate full drsclosure, consider these addrtmnal
reasons:. - , . U ST

'Nondlselosure Can Be Harmful to Your Case

Failure to disclose potenually exculpatory, Brady-type“

T S “‘mformauon can tnggera variety of sanctions, ranging from.
- Discovery battles are among the most fruitless of exchanges,

simply ordering discovery.to prolubmng a party from intro-;
ducing the evidence.22 ' In extreme cases, calculated failure to.
disclose can rise to the level of constitutional error and require

 reversal.? Counsel need to know that the more specific. the

defense request, the more strict the burden on the government,
especially in the military, to disclose the evidénce.?* Military

2See TCAP Memo No 75 (Mar 1992) for sample answers toa standard defensc dtscovery request and lo a defense unnalysrs drscovery request

21 Note that “inspect” actually carries a greater meaning in this context. lfthe defense has the right 6 mspect an ltem then lt has “the dght to photograph and cop
it. See MCM, supra note 10, R.C. M. 701(h).

2/d. R.CM. 701(g)3). Brady v. Maryland, 373 U.S, 83 (1963), the seminal case on prosccutorial disclosure, has been clarified in subsequent cases, increasing the
burden on the defense to make specific requests The more specific 'the request, however, the greater the burden on the govemmcnt 'to comply. See, é.g., United
States v. Agurs, 427 U.S. 97 (1976); United States v. Bagley, 473 U.S.'667 (1985). Little is gained and much is risked when trial counsel try to calculate how much
they have to disclose. The fairest and safest course is a liberal disclosure policy.

BUnited States v. Eshalomi, 23 MLJ. 12, 28 (C.M.A. 1986). Mot o T

24 United States v. Green, 37 M.J. 88, 89-90 (CM.A. 1993). Requested impeachment evidence must be disclosed. Mlhtary prosecutors' “heavier burden” to dis-
close “springs from the generous discovery pnncrples annotnéed in Article 46.” - Although how to test for pmJudlee in the event of nondlsclosure isin dlspute,‘
counsel should not decide whether to disclose based on a calculation of the likelihood of preva.lllng on appeal. Id. at 91 Wiss, 1., concurnng in part and lesult)
Sée also Umted States v. Stone, 37 M.J. 558, 568 (A.CM.R. 1993y (error to fail to disclose that govemment witness under investigation for travel fraud but harm- '
less under the gircumstances Because of nature of his' tesnmony) The defense does not have an absolite right to background evidence on'governmient wimesses,
but the government has a significant burden when it seeks to withhold such informauon "United States v. Lonetree, 35 M.J. 396 (C.M.A. 1992). “The Air Force
Court of Military Review repeats that “discovery is not ‘a constitutional right . . [but] a ‘procedural ‘mattar within the discretion of the rulemaker to regulate,”
reminding trial counsel that the more specific the defense request the greater the burden on the government to respond fully. See United States v. Branoff, 34 M.).
612, 620 (A.F.C.M.R. 1992). ' '
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appellate ‘courts ‘will ‘hald* prosecutors to a high standard of
dlsclosure, regardless of any potential defense: sandbagglng 25
PRI phoe AT o b e e M |
N eNand:sclasure Can Be Profes.uanally H’armﬁd £
oo diovy by oy e uemmive e '1
The Army Rules for Professronal Conduct remforce the dlS—
closure requirements of R.C.M. 701 and constitute an inde-
pendent basis .for;counsel to disclose all potentially
exculpatory ‘evidence-and. unprivileged mitigating sentencing
evidence.?§, Failure ta comply; with' these rules can. subject a
counsel to investigation. and sanctlons.27 TR

F ull Dzsclosure Puts Pressure on the Defensr; N
SRRy - N

The purpose of open dxscovery is not. some hazy sense of
“falrness deslgned slmpl_y 1o, “level the playlng field,” but
Judlcnal economy and fostermg the truth-seelqng functnon of a
criminal tnal When the defense 1s conljdent that it has seen
vrrtually all’ government evrdeqce. 1t can more ratlonallyI
decide whether to contest, the case or to _plead guilty to all or,
some of the charges The requnrement to dlsclose sentencmg
ev1dence, as well as mems ev1dence, further helps the defense
assess the gOVernment s’case and gauge th § ‘accused’s 1
prospects 28 The defense also does ‘not have to irrationally’
“plead up” to certain offenses for fear that the government has
held back éspecxally powerful ev1dence for'an ambush’ at

trial. 29 Although “trial by atmbush tactics are dlscouraged

disclosed,":a balanced standard but orie ito. which the § govern-
ment does not'want to subject itself after the Fact3l o 2o
TRt T 3 IR RN TN S

Full Dtsclosure Corporately Helps the Gavemment

lnnvﬂ‘ ¢

As it becomes known that\by ‘rule and' practtce the govern-
ment operates openly, the defense knows it can normally rely
on representations made’ by -the ‘government, fostering beiter
communications, faster movement of cases, and greater faith
by soldiers.in the integrity of the justice system. :A:number of
scholars have emphasized the close link between the fairness
and perceived fairness of the system and-its effectiveness.,
Gilligan,and Lederer. wrote that;,If dlsc1plme is perceived as
unfair, personnel will likely" distrust superior authority and.
have diminished jnstitutional loyalty. "2, Government manip-
ulation of the discovery, process is the kind of conduct that
could contnbute to soldier dlstrust of thesystem. . . ...

. L Req‘ui'r“éd Defense’Disclasurés o

‘Further extendmg the go als of the dlscovery process, ln
1991 the' Drafters of the Manual began requmng the defense’
to disclose to the government ‘all witnesses 't plans to. call
(other than the accused) -andall sworn or sngned statements
made by those individials.3? Ensure that counsel’are aware of
the Manual provisions. Whlle pretrial disclosuré‘is: mamly a-
government burden, the défénse also'must notify the’ govérn-!
ment of ceftaii’ defenses ~‘mclud1ng alibi; ldck of mental’

even intentional nondlsclosure of dlscoverable evidence ddes'
nobt inevitably’réquire . .-.-thdt the ‘evidence be excluded:”30’
Courts will determine whether there is “reasonable doubt that’

appellant would have been convncted had the ev1dence been
: T Tt 1o

responsibility, and innocent frigestion.. Thi$ notice is'not satis-'
fied by merely.- stating an lhtention to rely on' the’defense; but:
requires details such as “thé&:place or/places ‘at ‘which the
defense claims the accused to have been™ and “the circum-

) . . v .
PO T T LOVRE T . IR YT L Ty
Bt e 14 R S ke RS R

] e i S .
8 S TR TR ARSI RN R AN O S i g uuenin ¢ IR AR o)

zsl'-.‘.ven l.f dcfense knows or should know ahout certain evidence, the govemment must seek it out and dehver 1t especmlly when speelﬁcally requested. United
States v.) lmmons. ‘38'M.J. 376, 38[ 82 (CM.A. 1993) There is “an affimmative duty on trial counsel to make [evndence] ayatlable to the defense” even if it “could
be discovered by a reasonably diligent défense tounsel.” “Jd. af 382, ’See aI.m Cnm L. Note, Tnal Counsel Must Rewew Law Enforcement Files. for Ewdence
FavorabletotheDefense. ARMY,Law., Sept. 1994 avdo o bt B O L v EE AL S SN TR RO NI L LY tECT e
R

% “A tna.l counsel shall (d) Malce nmely dlsclosure ito the defense 0 all ewdence or 1nformatlon known to the lawyer that tedds to negate the gullt of t.l'le accused
or m‘mgates the offense and, in connection with' sentencmg, disclose 'to the defense all‘Unprivileged mitigating ‘information known to the lawyer, except when the
lawyer is relieved of this responsibility by a protecnve ordet or regulatmn .4 DeP'TOF ARMY REG. 27-26, LEGAL SERVICES: ' RULES Of PROFESSIONAL CONDUCT
FOR LAWYERs 3.8(p) (1 May 1992). -

‘) I3

S F A T Vi st G S e R o TR BRI

21DEP'T OF ARMY, REG. 27-1, LEGAL SERVICES: JUDGE ADVOCATE LEGAL SERVICE, ch. 7 (15 Sept. 1989). o i
28MCM, supra note 10, R.C.M. 701(a)(5). When the defense asks—which it routinely does, in its boilerplate discovery requests—the government must let it
inspect any documents to be introduced during sentencing, and must tell the defense whom the government will call to testify. . - e e

IR u

291n United States v. Trimper, 28 MJ 460 (C.M.A. 1989), the Court of Military Appeals (CQMA) concluded that the govemment should have disclosed to the
defense the results of a private (positive) urinalysis that the accused had conducted. Though'the government did not plan to use it on the merits—and only used it
on the qefense in,a rebuttal to the accused’s sworn denials of drug ys¢ on the. merits—the court found that the evidence was “material to the preparation of the
defense” and probably would have prompted the accused to “have testified in a more restrained manner if hé had been i aware’ tl1at the govemment Imew the results |
of the private test. /d. at 468-69.

301d at, 468—69 The éOMA upheld the govemment s fzulun: fo dlsclose atenal evxdence in this éase partly because the trial judge l‘ound that nondlsclosure was
not “pa.rt of g cunnmg prosecutor 3 scheme to ‘ambush’ appellant when e tesnﬁed . ld at 469.; Had it been otherwuse the. COMA sald that “the grounds for
excluding the evidence would be stronger.” 1d. i - ',

g ob C LR 0 SO ST PPL
31United States v. Simmons, 33 M.J, 883, 886 (A.CM.R. 1991), rev'd in part, 38 M.). 376 (C.M.A. 1993) (noting that “‘Brady does nol_require disclosure of evi-
dence that could be discovered with due diligence™).

a 0L

32Gn_LlGAN & LEDERER CQURT—MART[AL Paocw’uma 6 ( 991) “A ]ustlce based system' ,based upon fzumess ‘and (o be funcnonal must\))e so pereewed by
the personnel operatmg under it , It encourages individu lesmnstbnhty and institutional onalty " id at7. .lunsprudentml scholars make the same point. , “[T]o’
have an internal pomt of view toward at least certain Jaws loglcally ;equlres that qne have an internal point of view toward tf-pihe’ system as a whole. :The accep-;
tance of certzun laws, lequmes the acceptance of the system of which they are a part.”” T, BeNpIiT, LAW As RULE AND ancm.E 107 (1978):, But see E. LUTTWAK,
THE PENTAGON AND THE AlgaOF WAR 201-02 (1984) Incidentally, Gilligan and Lcderer s Court Martial P(ocedure isa mnsterly two—volume pubhcatlon that com-,
bmes detaxled pracncal guidance with i mteresung treatment of the legal and phllosophtcal moonngs of the rmhta:y juSUCC system. e "

'm‘r AT LT F IO O P YOS ChRSNY: (RN C TR £ I IR B

BMCM, supra note 10, RCM. 701®)1CA). | 7 ‘ ' ‘
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stances under which the defense claims the accused innocently
ingested the substance in question, and the names and
-addresses -of . the witnesses upon whom the accused intends to
rely,”34. The nondisclosure sanctions of R.C.M. 701(g)3)

apply agamst the defense as well as the governmient, although _

judges tend to be more cautious in assessing sanctions against
the defense. Regardless, the ;government should aggressively
assert the: Manual provrsnons vi Tanedoab ‘

Whlle the govemment should be scrupulous in complymg
with its discovery requirements, the government is properly,
lawfully aggressive when it seeks to force the defense to com-
ply with its disclosure duties. Chiefs must:train counsel to
exploit these provisions and help them couch presentations to
military judges thatihold the defense accountable for its con-
duct. Seeking sancuons in most cases would be unproductlve
and contentious. A good chief can ,help counsel distill the
case law, however and determine when the defense has mate-
rially altered the govemment s ablltty to fairly, present its case,
distorted the adversary process to gain a tactical advantage,35
or caused “surprise, harassment, and undue delay,”3 a possi-
ble consequence when, foriexample an innocent ingestion
defense is sprung at the last minute, requiring a delay to
obtain wnnesses and experts to rebut the defense More trou-
blesome for mast counsel on a day- -to-day basrs is'defense’s
flouting of the local rules of court that require, for example,
ﬁve days’ noticeé of motibns. Judges rarely enforce these pro-
visions against the defense, but the government should assert
the Luca&‘37 llne of cases, especially when late fiotice preju-
dices the’ government’s' ability' to respond e fectlvely to the
motion, because of matters such 4s witnesses' who'have either
moved or left the servrce By encouraging counsel to comply
with the govemment s disclosure obligations, the chief can set
a tone of ethical responsibility and candor. - By insisting on
defense compliance with the discovery rules, the chief also
will make clear that counsel will enforce the Manual consci-
entlously, while fairly, aggressrvely assertmg the govern-

ment’s case.

"« Reciprocal Discovery .-

Counsel also must be aware that defense disclosures trigger
government responsibility to disclose information'it possesses
that would rebut these defenses.38 ' The government should
seek, in the appropriate case, to bar the defense from present-
ing evidence when it has failed to comply with a disclosure or

“1d. 701(b)2)(B). . ‘
3 Taylor v. Ilhnors,484US 400([988) : S G
%Mlchlganv Lums, m s Ct. 1743 1743(1991)

¥1d. at 1743. T e

38MCM, supra note 10 RCM 701(3)(3)(5) ot et

notice requirement.. The Supreme Court has held that the
Sixth Amendment right to present a defense is not absolute
and the defense’s failure .or refusal to comply with notice
requirements can result in barring the right to present this evi-
dence.?.. However, reciprocal discovery works both ways.
The proyisions requlrlng the defense to disclose “books,
papers, documents,”: when requested by the government were
added when the Manual was substantially altered in 1984, the
greatest change since 1969. Trial counsel should not place too
much emphasis in these provisions, however, because they
only apply when the defense has made such a request of the
government (hence ‘reciprocal”, discovery) and when the
defense intends to offer the items on its case in chief. In prac-
tice, the government is so liberal and up front with its disclo-
sures that they most often are made before and not pursuant to
a defense request, meaning that reciprocal discovery rarely
applies. - When the government anticipates that the defense
might conduct independent testing, it may be wise to deviate
from the “open file” practice and not disclose until the defense
asks, thereby preserving the nght fo reciprocal: discovery. 40
Accordingly, reciprocal dlscovery is no “magic bullet” for the
government, although counsel should faithfully assert it. .Like
most other discovery provrsnons. it)is a rule designed to keep
trials moving so that there is no need. for a delay for the gov-
ernment, to, for example consult Jts experts to place a report
from a defense expert in context. .,

I
i

Coach and Lead

The most 1mportant roles a chref can perform are supervn-
sor, developer, ,and coach of trial counsel, A chief who has
tried numerous cases should be able to rely on experience. to
guide less-experienced counsel. A comparatively inexperi-
enced chief, however, still should be.able to draw on his matu-
my, detachment, and military and:legal experience to guide
junior counsel. There are as many styles and philosophies on
coaching counsel as there are counsel and chiefs. However, to
actively. engage in the development of counsel, ‘not from an
“I’d do it this -way” perspective, but from a viewpoint that
intensifies the experience of any one court-martial or hearing,
is crucial... Counsel learn from their mistakes, but. they learn
more when those mistakes are filtered and. interpreted by
someone who not only can diagnose the error but also can talk
them through solutlons andfaltematxve approaches to future
cases.4! ,

N COTIT e L

H B n

39In Lucas, the Court upheld a Michigan trial judge’s exclusron of rape shleld evidence because of the defense f fmlure to comply with a statutory nouce provnsron
Lucas, 111 S. Ct. at 1743. While the Michigan statute’s 10-day notice requircment is more specific than Mllltary Rule of Evndence (MRE) 412, whlch has no such
time limit, counsel should assert Lucas’s pnnclples ‘when they seck to preclude the defense from ising a defense or from introducing evidenoe when it has failed
to comply with notice requirements. See also United States v. Nobles, 422 U.S. 225 (1975) (defense forbidden from calling investigator when it refused to disclose
his written report); Taylor v. Illinois, 484 U.S. 400 (1988) (defense’s willful refusal to disclose defense witness permitted preclusion).

40The defense would be obliged to disclose the information if it called an expert to testify, but reciprocal discovery would guarantee its hmely disclosure. Sull this
provision docs not enable the govemment to gain access to information—such as a soldier's privately-conducted positive urinalysis test—because the défense
would not plan to mtmdtice this evrdence on |ts case-ln-chlef See !'nfra notes iot, 102 see also Umted States v. ‘Tnmper. 28 MJ 460 (C.M A 1989)

41'For an exeellent treatment of the chrefs as developers of counsel see Coupe & Trant, 7'he Rale of C‘hteﬁv of Mlluary Jusnce as Coaches of Tnal Coun.ul ARMY
Law., Aug. 1987, at 6.
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sttt bt 2l - Puneture Asshmptlons' SO L RIS W fraught with danger because of ‘a'soldier”s \bad reputation in
PR TR A (TR B ST OB Lt EO EA reris the unit or that prior Article: 15 for sleeping on guard duty.
. The role of experience is leSS to drctate what I would ‘do” The more senior the ‘accused, the more likely that the defénse
than to' be aware that coriventional templates do not always can craft sore version of a.good soldier defense. : This should
apply, ‘and to discourage a'trid} counsel's tendency tolatch on notivate trial counsel to 'scour the accused's past for evidence
to easy answers and assumptions.:;-Every trial «clicheihasits of misconduct and to conduct -extensive interviews at the cur-
basis ‘in reality, but'each can lull a prosecutor into’ complacen- tent and most recént duty: stations. Some good character evi-
cy orafalse sense-of security, -+ » /bl ni o ] dence is “an inch deep” and, on probing, witnesses will
R LR (T L SR N l'pf" for withdraw their endorsements or moderate their vouching for
! . “He'll Never Take'the Stami IR R A the accused.  Not only is thé good soldier defense beatable—it
N SRR PHE I AT A S most. often is—but counsel should be armed to defeat it, even
Counsel assume that an accused will'not take the'stand fora when it seems'to the trial counsel that it is not logrcal for the
variety' of reasons, including:” (1) the atcused corifessed or defense to presént |t m the first place LR AT
made' admissions that he or she would have‘to contradict; (2) UAREEEN n e
courisel 'kriow of uncharged misconduct 1o which the accused ﬂ"A chref can be especrally useful by helpmg cdunsel vvrsely
would have to’ open the door if:the accused demed the offens- allocate fesources, ‘especially the ‘precious resource of trial
es; and (3) the accused ‘could-not! hold t6'such a ludicrous counsel ‘¢nergy. Most gdod soldier defenses that do not relate
story urider ¢ross. ‘Do not’bé'so sure. ! Some statements that to mrlltary offenses dre useless ‘and not worth the expenditure
‘appear to be admrSs]ons may ‘strike panels as relatively harm- of counse] energy to' research and rebut. That'an accused
'less concesswns 'of like the fruit of overbearing police proce- charged with rape or‘ some ‘othér srgmﬁcant felony, also is a
dures “ sloppy investigative’ wOrk' ‘or‘shorttts (temember that good duty performer is u‘releVant——and counsel should treat it
many panel members, especially’senior roncommissioned as s‘uch Rather lhan feeling compelled to convert or confront
dfficers and current'of’ former tbmfanders: have had’ experi- every WlmeSS (‘ would a good soldrer rape?” and the’ like), a
ence—often through their soldiers—that may. ‘mitke them better approach for counsel—as m ‘some sentencmg Cross-
Skeptical of CID or mlhtary polrce testimony). * More impor- exammauon—would be to assume the good faith of the wit-
tantly, do not forget that the actused is a human being who ness and. argue ‘to the panel that (1) the wrtness probably lacks
can be both righteous and stupld The accused may feel that perspectwe through no fault of hls or hér own, and (2) the tes-
the person that she assaulted ‘deserved it, that she really was umony ls u'relevant in any event, becaus it is possnble and
entrapped into selling the hashish, or that she can lie with not uncommon for an accused to be (or appear to be) a good
lmpunrty to & military’pahel—and she-may bé' Wwilling ‘to go soldier wh;]p also being gu1lty of such an offense. .~ , .
dowh ‘in flames tellmg her IStory, notwrthstandmg her coiin- , . R
sél’s efforts to stop ‘the lmmolatlon Bt TS 2AN o © g Panel Would Kill the Accused for [statean g ,
Brgron Tt S et ok Ll nasee s ohie oﬁense]" or: "TheAccused Will Have to GoJudgeAlone
'Atrial counsel’s fervent hopé‘in Virtually every ¢ase should
be that the aceused takesfthe stand. Counsel ‘always have The accused does not have to do anythmg The presenta—
something with Which 'to'confront the accused; if not-a prior uon of such a defense might make sense to lawyers who have
statement, then the evidence of record itself.  Trial’¢ounsel seen dozens of cases, because a judge alone trial generally is
always should prepare for the possibility that the accused will seen to be the better forum in which to advance certain
testify because: ' (1) it focuses their minds on possible defens- defenses—such as, consent in a rape case, or mistake in a
es'or mitigating 'factors; (2) it forces them to organize their dereliction case. Trial by judge alone generally is viewed as
proof; (3) it:miakes them assess their cases skeptically; and (4) reducing the risk of extreme sentences, while a panel general-
the accused: just:might.42 Chiefs can be invaluable.in"Socrati- ly is thought to carry.a higher chance of acquittal, but,; much
cally talkirig ‘théir counsel through possible testimony :by the less predictability on sentencing. Counsel are drawh to com
accused. Rarely is this testimonywholly invented. : Acoused fortable cliches, such as that a panel is “death” on child. abuse
lie just like anyone else, admitting the irrefutable and embroi- or barracks larceny but-“light”ton bad checks or:“buddy .dis:
dering, twisting, and distorting other information to craft a tros” (distribution of drugs between friends or roommates). .
colorable story. Think and talk it through; a structured et
process of sifting the evidence for excuses and launching Negotiations and trial planning should be guided by certain
points for evasive stories will pay dividends when the accused informed generalizations about, the tendencies and expecta-
testifies. tions of panels and judges, but none of these should trigger
complacency. Too much can ‘be made of any ‘single case ‘or
“They Can’t Put on a Good Soldier Defense.” any single panel. Experience may allow some generalizations

about military panels, and they are worth sharing with coun-
When the COMA ruled that a “good soldier” defense could sel, who can use the following:to. sharpen their approach to a
be presented in any case, the defense saw this to be to their partrcular case: ‘ o ‘
advantage because it enabled the defense’ 'to 'smother ‘the cren Aozl ot h G R
factfinder w1th good soldier evldence regardless of the
charges. -Trial’ counsel frequently assume thrs defense i5.c° v s .00 fmdmgs when the accused has a good

Ancriol PRI B AR T A ORI AR !‘7' 8 EERT PES A . R N AL e ! R b “'i‘ tal
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' ;(1) Mllltary panels tend 1o be more llberal

LH

PEREN 1] i ot ol Lk
2The great cnmmal defense lawyer Edward Bennett Wllhams “bellcved rt was almost alwnys necessa.ry to put a defendant on the stand as fmlure to tesnfy was as
good as an admission,of guilt to most jurors.” E. THOMAS, THE MAN 1O SEE 220 (1991) Few such orthodoxjes exist among military defense counsel, although the
more experienced and well prepared defense ‘counsel are more likely to put an accused on the stand, believing that they can precisely sculpt the testimony through
careful coaching and preparation. , Regardless, the trial counsel should prepare for any accused to testify, and marshal as much information as posmble to refute the
accused’s assertions, catch the accused in inconsistencies, and raise questions about the accused’s truthfulness. . "
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.. .. record, they may be.consumed by:.the . .
4 - . Dbeyond areasonable doubt standard to-the :. .:
point of seeking mathematical certainty and ... . .
they may intensely mistrust institutions such ... .-
~ as;the, CID or “science” such as.radar,
o breathalyzers, or the mass spectrometer X
(2) On the other hand mrhtary panels con- TR
; sist of educated people, all with at leasta -~ . .
. hlgh school diploma and a breadth of expe-. ;..
. rience, with an acute sense of what isctruth. . ; .:
~.. .. and.what is bluster, and their intelligence, .5 - .-
. their ability to .comprehend  complex evi- ,.»: Lo
dence puch'as DNA analysis or a THC count .,
in nanograms should not be underestlmated
and . . - s

-7+ . :(3) Military panels can give sentences that..

... strike the experienced counsel as excessive-

i+ ly lenient or, exceptronally harsh T
I G
Drstmctrons between ofﬁcer and enhsted panels are harder

to draw, but two main distinctions need to be kept in mind
‘when ¢tansidering how.to approach them: high education lev-
els, and .the presence of current or former commanders. The
high education levels of officer panels can be a two-edged
sword. | It makes them analytical and skeptical, but that ‘skepti-

cism can be turned against the government if the case is pre-

sented! ‘poorly or the evidence is equrvocal—such as, be
prepared to explam the level of certainty to attach toa “strong
indications” assessment by a questroned documents éxaminer.
It also‘lnakes them comparatively “liberal” in some instances,
perhaps more inclined to mdulge a psychologrcal defense or
psychologrcal based mmgatron that a less educated panel will
disregard.

Much is made of the theory that commanders tend to.be the
harshest. panel. members because of therr awareness of the
need to support command’ drscrphne Trial, counsel aré no
wiser to retain commanders on panels than llle defense is to
follow : the “stnke the senior .commander”’ orthodoxy Com-
manders. or those who have commanded no doubt compre-
hend the pressures o_n commanders better than those who have
not commanded or, who serve in special branches. Still, this
generahzatron cannot. substrtute for careful counsel [prepara-
tion by mining ORBs and quesuonnarres for “profile” infor-
mation relevant to therr partrcular case. : :

Remember, most of all, that the choice of forum is solely
the accused’s prerogative. - Counsel should prepare their cases
in almost the same ‘mannér regardless.of forum, and then
adjust their arguments and certain aspects of their presentation
depending on the:forum. - Chiefs can help counsel prepare a
narrowly scoped but illuminating voir dire. Chiefs need to
help counsel avoid the law school-clever trick questions in
favor of truly helpful questions. Asking a member how he or

she feels about child abuse, or whether the member can con- =
sider the maximum"punishment normally does not help in’ "~

iy

deciding :.whether to keep that member on the panel. Trust

;members to be essentially candid, ‘and seek to. determine
_whether, because of experience—such as, bad-personal or

familial incidents with a particular crime—they.may have an

.inflexible attitude or erroneous: information about a ‘certain

type of -offense. -Trust them to be.able to place crimes.on a

-continuum, that is, not to see a crime:simply: as “child abuse”
:but to appreciate the distinction: between initial offensive

touchrng and full-scale, repeated sexual or physreal iabuse. -

.
it ¢

e I . ipd

T 771at.ludge Is Death on [Drugs .
e b IChtld Abuse Barracks Larceny] )

]
)

rf',l[

Counsel should momtor therr judges closely Although cer-

.tain judges develop justified reputations for their approach to

evidentiary: motions and for their sentencing philosophies, as a

-more detached observer, the chief can help counsel.place these
.perceptions in context. ,Because choice of forum is exclusive-
‘ly a.defense decision, counsel’s tracking of judges should
‘enable them fo forecast, within a certain band, a likely sen-

tence, thus permitting effective pretrial negotiation.. The
assessment of the likely forum choice also, should motivate
counsel to find methods, such as novel rebuttal or sentencing
evidence, to encourage a “light sentencer” to deviate from the
Judge s sentencmg philosophy in a partrcular case.®3
SR T ST s e

Judges also develop ‘Teputations forrcontrol of the court-
:room, pteferences with regard to presentation of evidence, and
‘manners of address‘and approach of witnesses. --Chiefs must
orient' their:counsel to these preferences ‘and keep counsel
from béing dlstracted or intimidated by tmhtary Judges ‘That
‘one judge r‘nay requrre Jl.ldlClal notice requests to bein wrmng
whrle another Judge thay account ‘for ‘the | parties and' another
insist on a six-foot ztme between counsel and wrtnesses
should be rmmaterral to the outcome of a case—but should be
known in advance $0 that a counsel does not lose focus
because of these margmal matters

. Dress Them Up .

No matter how few cases that he or she has tned the chref
knows how to wear a umform—and knows that members may
place undue emphasts ,on how counsel wears a. umform
Chiefs should check counsel’s uniform, ensure that brass is
shined and properly posrtroned awards worn in the right order
and hair groomed. - Better to risk appearing patronizing to
your counsel than to let counsel’s good preparation be thwart-
ed by failing to meet the appearance standards of an officer.

‘izt « Help Counsel Draw Meaningful Distinctions: - :
+ni 1 It Is Ndt Just Another Bad Check Case . . -

T N T P T1E N PR PR RS T U S IO

Counsel need to consider a.number of “generic” factors in
evaluating every case. These factors include the rank of the
accused the accused’s length and quality of service, duty

-‘position, general technical (GT) score, military -occupational

specralty, any unusual servrce or awards and anythmg unusu-

vl S e Vi T

‘\ ! S LS +

N See infra notes 90-107 for approathes'to sentencmg Counsel must think of methods of makmg concrete the aggravatlon that in some cases seems relauvely pre-
dictable or remote. This is especially true in the military’s most common cases, such as bad checks, larcentes and low-level drug distribution. Trial ‘counsel should

be motlvated to find a method of portraying this accused and this offense uniquely, but eredrbly o

REIE T BETERN i
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1ally mitigating or aggravating about the case.# Any 'of these
ofactors can benefit 'or ‘hdrm the dtcused. ' That a' soldier is'a
1sefgeant first-class- (SFC), for example ‘may win’ adegree of
rdeference ‘because of-—in most ‘instances—a ‘strong 'military
rrecord.’. However, thisalso means:that the'SFQC'has less of'an
excuse for most. offenses than the average specialist.” First-
time drug use should be‘dealt with more harshly:when:th&user
<is'a"‘SFC than when -the user is a junior soldier.” On the; othér
hand, a SFC who deviates from'a 'strorig record ‘and bounces
checks or commits a dereliction deserves to have his or her
strong record*weighed against the dffense | in determining

appropriate drsposrtron because this strong retord provides a
valrd context m whlch to place the offenses.

L PR i . 1 (EE
" 1Considér ’oad check cases as an example “Some’ factors to
cons1der in’ parsmg the evidence, the strength 'of the case. and
‘the a proprrate level of disposition, include: " rank’of the
“accused, number and dollar amount of checks, timé period in
‘whiich they were Written, victims, restitution (how much and
“whether it was voluntary), location of the banks and orikinal

‘checks {affecting trial cost and delay), any valid mitigation,
suchas 4 legitimate gambling addiction (is this an after-dis-

Yovery- conveniénce or has the soldier sought help, been treat-
‘ed by a'qualified therapist?), and family needs.' oo

it FIVTEIN I N

v

onpy ek ‘!r_‘. ‘-Trv:wu‘]“l N 2 t
These distinctions need to be drawn, not only for develop—
ing coursel; but for.commanders.::One of the most common
iquestions counsel feceive from commanders is,*What’s the
:going rate ffor a particular offense]?” After emphasizing-that
«disposition. must differ based on, inter alia, the gravity of the
partrcular offense,;the soldier’s record and other factors. the
counsel, should be able to engage the commander in much the
‘same analysrs as. dlscussed above Commanders most com-
monly expressed conccrns are:. () How long will it take to
get this case (0 trral" (1 ]USl. want the soldrer out, [ don t care
how”); and (2) The mdrwdual is otherwrse a good soldier.
“Trial counsel must be' sensitive to the command’s concerns,":s
but they also are best equrpped to affect the disposition of
offenses, because their advice generally does not carry the
potential taint of command influence and, because of their
exposure to, most of the assaults or bad check cases m the
jurisdiction, counsel ¢an’ give a'éredible sense of where this
particular ‘offense fits on the ‘contindum of ‘seriousness*and,
when' approprlate. the extent 'to which a" "good soldrer”
defense lS lrkely to—or should—make a difference. o

A o . DT

The Chief Also Must Avord Gllches. Coach Substantlvely

=1 . roey boa (PR R PRREY

ThmerikeaDefense Counsel + il urie

A e

This is ‘easy to say, but hard to do. ' Teach counsel to think
like the defense by-:walkirig them through their proof analysis
sheets and addmg a column in which they enter a likely
Wt P Lt

fovr 0f per b

“MCM supra note lO R.C. lzrf 306(b) dlscusston states the followmg:

SR VA L TRt b b

i’;qr NI { ¢ decrdmg how. an offense should be dlsposed of,,factors lhe commander should consrder ~oilincludes (A) the character and .
mllltary service of the accused; (B) the nature and circumstances surrounding the offens¢ and the extent of the harm caused by :
‘the dffense, including the offénse’s effect on morale, health, safety, welfare, and drsclplme (C) appropriateness of the autho-’

rized punishment to the particular accused or offense; (D) possrble improper motives of the accuser; (E) reluctance of the vie- .

RIS Rt

defense Tesponsé.” The response can range from directly dis-
puted evidenté~—"the accused was not there;” “the lighting
was bad,” of the ‘chain-of-¢ustody is"weak”—to a mere

“make the g0vernment prove it/*:and dwell’ on reasonable
doubt. Additionally; counsél’ must evaluate nonélemental fac-
tors, such as'motive:'In a drug ¢ase) the defense may concede
the scientific validity of the drug test (fruitless to dispute) but
concentrate on how much that a ‘¢lean-living'SFC would have
to lose such that he or she would not dare try drugs. The gov-
ernment must be prepared to’ supply. a motive or'to concede
that while no obvrous motive exists, suggest, without sound-
ing defensive, that the government is not: requlred to prove
one, by reminding’ panels that: some’ people ‘are‘just evil and
some cnmmals are stupld or 1rratlonally darmg sl

Prepare Cross-Exammatton in Advance

Counsel need not be mind readers to accomplish this. The
best methods are to lay-out’all of the undlsputed evidence in
the case as well as any ‘stateménts that the ‘accused may have
made and then try to envision the mind set of someone whose
sole motivation ii$ the weaving of an exculpatory story from
facts thatthe accused believes.the government knows. . Look
for ways in-which 'the accused can appear to be candid but still
'weave a plausibly exculpatory story. " In a-drug case, it:might
imean for the accused to admit to;having attended .a party, but
to insist that she was served spiked punch or brownies; it may
be to admit that,the urine is hers but o insist that the chain of
.custody was sloppy In a_child abuse case, it may. be: for the
accused to,insist that the child is confused or has exaggerated
‘the offense as a result of a an aggressrve teacher or-a _manipula-
tive and angry spouse. Tna rape case, the accused may admit
‘to mtercourse but insist that consent was grven i There are
countless scenartos and frequently more than one m a grven
case.

Counsel should Iry to construct a defense of at least superfi-
cial plausrbrlrty and then line up——llterally[ lme up, mark, ‘and
prepare to ol‘fer and’ introduce—evrdence that cl'ups away at
the “constructed’ story.-Practice short; pomted and leading
questrohs, an& ‘be confident ‘that thé 'supporting materials are
in' order, 5o that’ they can'be seletted effortlessly during ‘the
cross. ‘Rehéarse'the cross with'an experiended counsel or the
chief playmg the''accused. The chief an' then model thé
cross-examination ‘after the ‘counsel ‘attempts it. ‘The actual
questtons -are not the most’ xmportant part of the ‘exercise—
they will‘change accordmg to the actual’ story ‘told at trial-—
but the structure of the exercise and its aggressive, reléntless,
leadmg nature will pay |mmense beneﬁts at tnal. :

Ty i ' L : ' . ' h [ R

Rehearsmg ‘cross-examiHation grves'counsel a rough sense
of how:this ¢ross will play‘at trisl; and’gives them ‘a jump in
extemporaneously composmgfthetr questions:and assemblmg
the ;proof and props'that they. may want to! usé! Such work is

G et i T Gt 1ol
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tim or others to testify; (F) cooperation of the accused in the apprehension or conviction of others; (G) availability and

_ likelihood of prosecution of the same or similar and related char

R

i U

ges against the accused by another jurisdiction; (H) availability
‘ ,‘ and admlsslbllrty of ewdence. 'O cxlstence ofjunsdlctlon over “the accused and the offense and (J) lrkely tssues )

45 Commanders’ paramount concern traditionally is the time it takes to get fo trial (not to be confused with processmg trme), which is addressge'd Tater in this article.
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invaluablé; espécially in early-trials or complicated trials. . Do
ot limit-it.to .the accused.-.Use it for obviously.partisan
defense witnesses and for character and sentencing witnesses.
There should be virtually no mystery to cross-examining
defense witnesses other than the accused. The prosecutor
must interview every.witness before trial, usually at least
twice. Counsel should hold their fire until trial (no sense leav-
ing your best-work on the cutting room floor by tipping off the
defense), but thoroughly explore all avenues with every wit-
ness. Chiefs should teach counsel.to preserve helpful pretrial
disclosures or admissions by witnesses.4 Counsel also will
learn that not all cross has: to be confrontational, tense, or
highly dramatic.. Many witnesses are ignorant or neutral and
can provide valuable information for the govemment some-
times unwnttmgly a7 R B S B e
Preparefora Gurlty Plea P
as Though it Were ] Contest

Whl]e this is frequently honored in the breach it ylelds
immense dividends when: counsel comply. -First, pleas are
“busted” from time to-time, and nothing reverberates more
clearly than being :able:to announce :that the government is
ready to proceed—and then. proceeding.: This deters the
accused from misleading the government and sends a message
that a late-inning stunt is not likely to yield what the accused
or defense may have hoped for: ' a clumsy, half-hearted gov-
ernment. effort, long:delay, or dismissal or acquittal:on some
charges. It also yields trial-equivalent preparation:experience
for a counsel when the plea goes through as planned. Finally,
preparation with contest-like intensity is guaranteed (o yield a
sharper sentencing proceeding, meaning better cross-examina-
tion, more offense-specific aggravauon, and a fully focused
argument by the govemment S ,

- In preparing for a gurlty plea, eounsel should have a clear
sense—communicated directly by the chief who has consulted
previously with the STA—of their latitude in disposing of
minor offenses during-the providence inquiry.: If, for exam-
ple, -an accused pleads guilty to the major offenses but waffles
or is improvident to a relatively minor offense, the trial.coun-
sel should understand the extent of their authority:to:;bind the
government to the pretrial agreement despite the minor devia-
tion.. Dismissal of .a failure to repair or a concession that an
item was not worth more than $100 may: be, depending on the
context, not worth a dispute when serious misconduct remains
before the court. Chiefs must make clear to counsel the extent
of their authority, and let them know to take a recess in the
event of uncertamty T U T

Prepare the Clasmg Argument F zrst

This is a useful cliche for counsel, also infrequently prac-
ticed. Early preparation of a closmg forces counsel to look at

SRR

P

46 Counsel should rarely be in the position of crossing with;<9bidn't you'tell me when 1 interviewed you Ll

ra case-as ‘an integrated whole. 'When counsel have to coher-
ently argue an accused’s guilt, they must address all -of the
evidence in the case, weaknesses and strengths. Failure to do
this early permits counsel to make the strong parts of their
cases stronger:while averting attention from weaknesses.
Early preparation forces them to address the weak proof on a
particular -€lement; or the nagging doubt about lack of motive
-or. poor .identification) - This should prompt a.request for
increased investigation, re-interviews, fufther testing, or any
‘of :several options. to strengthen the case. . The chief should
require  that counsel provide a draft closing, which the chief
will criticize and discuss with counsel, further refining strate-
gy. The chief also can intercede, when necessary, on coun-
i5el’s -behalf in seeking more work by CID or whatever is
necessary to strengthen the case. - TR
' F i .
Prosecunon Memoranda asa Preparatmn Tool -

Some Junsdlctlons (and some federal and local prosecutors)
‘use prosécution mérhoranda as a more structured substitute for
the practice:of writing a closing argument first. The miemos
take many.forms48 but their common characteristics are: (1) a
prose capsule of the facts; (2) a proof analysis section that
addresses every element of every offense; (3) a candid assess-
ment of government: weaknesses, defense strategy,-and pro-
posed responses; and (4) sentencing information and proposed
terms: of pretrial agreements. ‘While prosecution memos are
especially suited to large jurisdictions with far-flung counsel,
some method that forces counsel to cogently outline ‘their
cases in writing .imposes a critical focus that otherwise may
not sharpen until the Article 32, or trial, if at all. They also
provide a'window into the thinking processes and writing
‘Skl“S of counsel
le the Elementary Cases Well o
(There Are NO Sxmple Cases)

Counsel generally try the exouc cases, such as those mvolv-
ing constitutional issues or novel scientific evidence, well.

- These energize counseland. give them:the opportunity. to test

and apply their research and advocacy skills developed in law
school.. The great majority of courts-martial, however,
involve drugs, larceny; bad checks, assault, and AWOL.
Counsel who c¢an try these cases can try most any case. The
skill, discipline, and techniques used to prepare the average
case are 'the same ones needed to try-complex cases. .Coun-
sel’s: work .and preparation habits—such as reinterviewing
witnesses, performing.thorough documentary searches,
reviews, and consultation with investigators, experts, and
character witnesses—will be developed on:the ordinary case.
Chiefs must prod and supervise counsel to learn the most from
the ordinary cases, so that they feel equipped to try tougher
cases, already know the fundamentals of preparation and

dvocacy, and on]y need to expand them on the more complex

A 1

?" i'l'his is a lazy cross that some judges will forbid on

the grounds that it converts counsel into a witness—that is, it really says to the panel, believe mie, not the witness. The better approach is to have a witness present
during all interviews, whom the prosecutor can call in rebuttal. The best method is to swear a wntness to testlmony before a trial on an ordinary swom statement
form (DA Form 2823), and use it to confront the contradictory or evasive witness.

‘7See FRANCIS L. Wl-:u_MAN.‘n-re ART OF CROSS EXAMINA'noN (1903) (which nema.ms the classic in the ﬁeld) For an excellent contemporary work see P. BROWN
"THE' ART OF QUESTIONING, 30 MAXIMS OF CROSS-EXAMINATION (1987). Brown's maxims are understandable and easily assimilated (“Don’t Be lndlgnant" and
“Plan and Replan Your Sequence™). The examples that he furnishes are memorable, lllustrauve. and often humorous, wrthout the cuteness or incredible endings
featured in some other texts or speeches about cross-examination. . G

48 See infra appendix A.
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-ctases. Complacency in simipler'cases breeds:shortcomings in
«tougher cases lateron.: ,:” 'r:'ar-* S oguen )f'rw
nhon conn T RTINS N H AT BN R
Explolt the Govemment’s Burden:: ", i)
Use and Prepare for the Rebuttal Phase of Trial ::0
Loty o ST gus Sl Lr D gl x:;,{—]
If it is rebuttal, how can counsel iprepare? Tnal counsel
may feel that they-do hot khow:what: the defense is going to
.say. Sureiwe do.» Preparation does. not mean mmerely scrib-
ibling cut witness exams; it:méans anticipating -a number ‘of
ipossible or likely outcomes. Rebuttal is the-mosti underuti-
-lized and most powerful tool for the government suiniteny by
R AR NS R B H et STES R H L T ERTS B
¢ In preparmg 'a chrld abuse case; for example itounsel ‘will
have access to enough evidence and be able o glean the
defense strategy sufficiently to determine whether the defense
will be accident, permissible parental discipline, or denial. In
a drug case, trial counsel should be able to determine whether
ithe defense will be'good character, entrapment,.bad urinalysis
schain 'of : tustody, -or 'somereclectic.combination.: Anticipate
«the defense approach, and seek any.possible rebuttal evidence.
yInichild abuse cases, interview expeits:from ‘whonv “‘profile”
tevidence might be admissible in rebuttal:to a good soldier:or
-fabricationidefense. - In a urinalysis case, prepare a'toxicolo-
-gist Who .can assure the factfinder of.the scientific validity of
ithe Army’s program and-help refute ‘fiovel defenses such :as
:spiked punch or brownies. Régardless of thecase, think about
.the ilikely defense-approach:.and :assemble whatever evidence
‘might be available to rebut:it:: Be. aggressive butrealistic
through all stages ‘of preparation. Do not allow defense asser-
‘tions of certainty, $uperficial c¢ontradictions, or that the
xdefense 'has an “expert”# to deter the government from trying
a case or pressure it into accepting a deal. Theimore certain
trial counsel are of the defense, the more comfortable they can
be in holding back thé evidence:for rebuttdl: it has more
impact after the defénse has been presented, and judges are
more liberal in assessing the admissibility of rebuttal ev1dence
than on the govemment s case-m-chlef R s LS P T
b [ Siieed RO L
i Chrefs can keep counsel from outsmarting: themselves in
‘this area.  Deliberately holding back evidence in the hopes-of
a:knockout rebuttal punch has risks:..Courts’ increasing:ten-
dency to require pretrial disclosure; even of some reébuttal evi-
dence, makes ‘withholding of:-any-eévidence !a- risk.
‘Additionally, hoarding damning or dramatic.evidence in ahtic-
ipation of ‘testimony .or.evidencé ‘that-never is produced .can
Jeave trial counsel ‘punchless; reserving;evidence that néver
nuakes it to the courtroom.’'If the evidence would.be relevant
‘on:the merits,” it: normally 'shouldbe presented at that time.
Some evidence iis-only relevant in response to:the defense
icasé.: That: evrdence should be aggreskrvely ‘and: 'creauvely

g Vs g i ,1]«: . Ttk e

- pursued:: In some instances, ‘counsel will.hot beable to use all
revidence that they have prepared.: Better in dny:evetit to enter
.the courtroom: fully prepared and to have: anuerpated the need
forrebuttal veoetTegibe < Bioese e
R AT L T R S TR S T B ‘l;'.‘:',““ TP :,’ B
R L R CounselDevelopment Sl ad o
; O O IR T bl voane)
+ i You have Yo be able: tmstrmg more than one

~bead at a nme' That’s the nature:of this'job.”

SER ":. , —~Thomas Vi(Mack) McLarty5°' RN

More o) o e ol
" Assuming that preparatlon is the’ foundatlon of good iadvo-
icacy, ‘chiefs can-help counsel string simultantous beads by
-orienting them to résoutces and employing practices that
intensify their experience. Counsel must feel free to ask the
“dumbest” of questions without fear of retribution or a notch
against their Officer Efficiency Reports. An atmosphere in
which counsel are intimidated or embarrassed when asking
elementary questions encourages guessing, sweeping prob-
flems’ away, and bdd results farther down the line. = Counsel
:should, however, know:.té come: to-the chief armed-with an
idea ofithe scope of the problem and !where to look for:an
answer. ‘A chief thwirts his own teaching function when-he
‘furnishes 'easy lanswers without encoliraging counsel to inves-
‘tigate the obvious sources :of - information, starting with the
‘Manual. ‘Numerouis creative and supportive methods éxist by
which a chief can.lead, prod, and develop counsel, by careful-
1y treadinig'the line between “spoon feeding” ‘and tossing them
prematurely fromthe nest RN E A EURY W" i
STy oo sole and nodur lown o o

ER 'Emphasrze Second Ohamng I E
A ISP LA T Ol A RS F IS
Too few: courts-martxal occurifor counset to val.lll'e enough
experrence by only trying cases solo. »Therefore, whenever
possible, a contest should feature two counsel, one clearly in a
lead role and one 'clearly in a:supporting role. - Merely sitting
‘next to a counsel'while he or $he'tries a case is an almost use-
less experience after a case or two. The chief should- carefully
-monitor a néw.counsel’s steps into the water so that it begins
with the wetting of a toe (perhaps reading the boilerplate .and
the information- from the ‘front page of the thart’sheet), pro-
gressingctovpartial:immersion :(one carefully scripted direct
exam, then introduction of  piece of evidence, then a'Cross-
examination) and finally-total immersion:(leéad counsel in a
contest).:iThe second chairing ‘'must be followed in every:case
by a critique of both counsels’. performances. This:should
augment the “bridging the gap” critique conducted by the mil-
itary judge. Recent:case law limits the depth and usefulness
of bridging the gap sessions.5! Chiefs should not rely on:them
as substitutes, or even vital supplements, to their other coach-
ing roles. Additionally, they-only'represent one perspective

AT all
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E“’An expert seems k to be a\/arlable for any pomt of wew esplecmlly in ﬁelds such as psychmtry Counsél "buld heed the ad\/lée of. commentator Charles ‘Osgood
WIS i i

PETEI TN Y P " RRIN T H

The world is full ef experts, but with every brea.kmg story,

loeniooy wynine: o R R ) I TR A

The experts seem a whole lot like Professor Irwin Corey.

LI ‘:' N > R PR O O F o L A Conappar s o i ket P
€. 0s600D, NOTHING CoULD BE FINER THAN A CRISIS THAT Is MINOR IN THE MoRNING 197 (l9,7'9£)., ¢

~a.ev. ot o Because they are authorities, they stand out from the throng,
. v+ The problem being that they are so very often wrong. ), i ..,
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For a more pointed and insightful reference, see P, HUBER, GALILEO’S REVENGE: JUNK SCIENCE IN 11-[{5 COURTROOM (1991). a ;omgelhng t.rFatment of well-pubh-

cnz’ed distortions of science, including ¢ the Bendectm Scare and the Audls that were sard to spontaneo

the falhbxhty of "sclence "

50Terance Hunt, STARS & STRlPES Oct 19, |993 at 13 col 1 (Mcl..arty is Presndent Clinton’s Chlef of Srzlﬂ) e

51United States v. Copening, 34 M.J. 28 (C.M.A. 1992) (diminishing the scope, depth, and candor of judges’ comments in “bridging the gap™ sessions). : .+ ¢
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; ,y Jump mto gear, lt IS a cnuca.l but ba anced perspcctlve on

26 OCTOBER 1994 THE ARMY LAWYER @ DA PAM 27-50-263)




for counsel to consider.. The judge’s perspective i